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If any one doubts that a knowledge of the law of bank checks is es- 
sential to the banker let him turn to the reported decisions, where he 
will find case after case, in which a bank has sustained a loss through 
the collection or payment of a check, which might have been avoided 
had the officials of the bank, responsible for the transaction, had a 
working knowledge of the law of bank checks. 

Perhaps one reason why bankers are not more generally familiar 
with the rules of law applicable to bank checks is that no book has yet 
been published, which gives a thorough presentation of this branch of 
the law. If this is the reason it will soon be disposed of. We are 
publishing a volume entitled ‘‘THE LAW OF BANK CHECKS ,”’ by 
Mr. John Edson Brady, of the New York Bar, who has for several years 
been the legal editor of this publication. This book takes up every 
phase of liability to which a bank may be subjected as the result of a 
check transaction, and presents the law in a manner intended to enable 
the banker to avoid the losses which are thrown upon banks every day. 
We believe it to be a book of absorbing interest and the most valuable 
work of its kind that has been published for bankers. 

It would require much space to set forth a list of the causes out of 
which the losses referred to arise. The forgery of bank checks is a 
most prominent cause, for the check has always been the favorite de- 
vice of bank swindlers. Incorrect methods of collection is another 
source of liability. And banks sustain many losses through the certi- 
fication of checks, the payment of overdraft checks and the honoring 
of checks irregular in form. Banks are constantly receiving deposits 
of checks from agents, administrators, partners, trustees and other 
persons acting in a fiduciary capacity, and the payment of checks 
drawn by these persons frequently leads the bank into legal difficulty. 

It has always been the policy of the law to protect the drawer of a 
check and those to whom it is transferred in good faith rather than 
the bank on which it is drawn. The courts have always felt that the 
stability of commerce requires them to preserve,-so far as possible, the 
integrity of the bank check, the mightiest instrument of commerce. 
If a bank pays a check bearing a forged signature it must make good 
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the amount to its depositor, irrespective of the care the bank may have 
exercised in making the payment. If it pays a check, on which the 
payee’s indorsement is forged, it cannot charge the amount against 
the account of the drawer. It must at its peril ascertain the genuine- 
ness of the payee’s indorsement. If, in mistake, it pays an overdraft 
check it is not allowed to recover the money back from the person to 
whom the payment was made. And soon, through the entire run of 
banking transactions, it is the bank which must bear the burden of 
-arefulness. 
How may the banker protect himself? How is he to minimize the 
losses sustained by his bank in the handling of checking accounts? 
Clearly it is by having a fair knowledge of the general rules which 
make up the law of bank checks, to the end that he may avoid the 
legal liabilities which others have suffered. We heartily recommend 
THE LAW OF BANK CHECKS to any banker interested in keeping 
his bank out of the difficulties of the law. An announcement of this 


book will be found among the advertising pages. 


President Reynota’s The annual address of President Arthur 
Address. Reynolds before the American Bankers’ As- 
sociation at Richmond this month, was a 
courageous exposition of the great and perplexing problems of the day, 
and the necessity of intelligent co-operation in the reconstruction of the 
financial system to make it serviceable for requirements of modern 
business. He emphasized the duty of maintaining reserves suited to 
the responsibilities of each banking institution, and pointed cut the 
lack of inducements to member banks to keep active accounts in 
Federal Reserve banks where their relations with other banks were 
more productive and conformed tothe trend of their business, while 
receiving interest on daily balances kept with correspondents. He 
discussed the necessity, of reserve banks because of the consequent 
limitation of their deposits to avoid undue impounding of loanable 
funds, keeping always in view the danger of over-extension of redis- 
counts and loans that were not liquid in character. 

Inasmuch as the reserve banks will not compete for commercial 
business and cannot attract active deposits, they would naturally be 
compelled to keep as high or higher rates of discount than com- 
mercial banks to maintain liquidity of assets for emergencies, hence 
their interest rates would remain subject as before to the laws of 
supply and demand. The new law had not taken the government 
out of the banking business. It had conferred upon a government 
official an extraordinary power and discretion ‘“‘ unwarranted by the 
spirit of our institutions and repugnant to republican principles,’’ and 
the powers conferred upon the Secretary of the Treasury to control 
‘money and credit, if attempted by banks, would invite a special act of 
Congress to curtail their activities. Mr. Reynolds deprecated also the 
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increase of taxes and restrictions upon railroads, and the refusal of re- 
lief, which had undermined railroad securities for savings investments. 
Turning to the subject of anticorporation measures, he declared it was 
not necessary in order to establish a theoretical ‘‘new freedom’’ that 
‘“ we should be compelled to sacrifice our business progress, surrender 
our rights as business men, and be forced to delegate the control of 
our own affairs into the hands of government appointees.’’ He 
concluded that business men regarded present methods rather as 
tyrannical than liberal. 

The Association determined to send a committee to Washington to 
urge the Federal Reserve Board to advocate changes in the Act which 
would make the system more attractive to State banks. 


Easier Money The financial tension shows relaxation through the 
Rates. efforts of New York bankers to meet foreign obliga- 
tions by payments in gold. Loans to the interior 
are being repaid, currency is returning from the west. and boriow- 
ings on call money have been reduced. Considerable sums have 
been loaned on call and 90 days’ time at 6 per cent. .In this was re- 
flected better conditions of money in London, due to increase of gold 
in the Bank of England, issues of additional notes,and manufacturirg 
activity in England demanding exports of raw materials. 


The Cotton The plan of a cotton pool of $150,000,000 urged by 
Pool. Festus J. Wade and his St. Louis coadjutors to avoid 
by timely accommodations, heavy losses to Southern 
producers on carrying charges from the stoppage of exports of the 
staple, offers the most practical solution of a problem which is of na- 
tionalimportance. The annual exports of cotton, aggregating over 
$600,000,000 alone make possible our heavy balances of merchandise 
excess of exports, and England needs cotton, which is held up by lack 
of power of collections. Arrangements are being made to raise $50,- 
000,000 in the South. The Georgia Bankers Association assessed its 
members to raise its quota of $10,000,000. The New York bankers in 
recent conferences with Mr. Wade, were willing to contribute another 
$50,000,000 if loaned to producers for a year at 7 per cent. under the 
direction of the Federal Reserve Board, and if the government would 
consent to the participation in a plan of valorization denied in the 
Brazilian coffee scheme. This 7 per cent. rate was better than origin- 
ally planned, but action obviously depends upon the decision cf the 
Federal Reserve Board. 


Reserve Bank The Federal Reserve Board has issued the call for 
Capital. the first installment of subscriptions to the capital 
stock of the Federal Reserve Banks. Subscriptions 

are payable on November 2, equal to 1 per cent. of the paid-up capital 
and surplus of the member banks under the act. An additional 1 per 
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cent becomes payable on February 2 and on May 2, 1915; the remain- 
der becomes payable on call of The Board. The several payments at 
intervals of three months will each aggregate about $18,000,000 and 
of themselves will not be important factors of outlays of banking capi- 
tal. All subscriptions are payable in gold or gold certificates. 


Engiand’s Financiat ‘Sit George Paish, the financial adviser of the 
Expert. British treasury and his colleague, Basil B. 
Blackett, are in this country conferring with 
bankers and Treasury officials upon the adjustment of problems of 
American obligations certain to arise at the end of the English mora- 
torium, November 4. In aninterview, Sir George said one reason of 
his trip was the cotton problem. He thought this country could easily 
handle the carrying charges required prior to reopening experts and 
believed the cotton exchanges of both countries should be promptly 
reopened, when the cost of settlement of speculative accounts would fix 
itself. He said the English holders of American securities were not 
forced to sell them, but the accrued floating indebtedness and interest 
charges of about $250,000,000 needed provision. Heappreherded no 
great trouble in the London money market now that the English banks 
were prepared for eventualities. 


BANKING LAW. 


Liability of Trust A recent decision of the Court of 

Company tor Depreciation Chancery of New Jersey indicates 

of Trust Securities. the degree of care which is required 

of a Trust Company , acting astrustee 

under a will, and its obligation to dispose of any securities comprising 

the trust fund in time to avoid any shrinkage in the trust fund through 

the depreciation of those securities. See the case of Beem v. Pater- 
son Safe Deposit & Trust Company on page 739 of this issue. 

The securities which the Trust Company, acting as trustee, receiv- 
ed in this case were investments made by the testatrix during her life- 
time. When the time came for the executors of the will to transfer 
the fund to the trustee, the trustee, instead of insisting ppon cash, ac- 
cepted the securities in question without objection. This happened in 
1905. At that time the securities were generally considered to be a 
first-class investm2nt; in fact, the trustee itself held as an investment 
some of the same securities which comprised the trust. The market 
value of the securities, however, began to decline about a year after 
the beginning of the trust. The Trust Company held various con- 
sultations and discussed the matter at meetings of its finance com- 
mittee, and in general accorded to the trust fund the same treatment 
which it gave to the securities owned by itself. It is stated in the 
opinion that the company appeared to have done everything that it 
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could have done in the way of informing itself of the disaster which 
finally overtook and wrecked the securities, but failed to take the neces- 
sary steps, that is, to dispose of the securities in time to preserve the 
fund. It was held that, in spite of the watchfulness exercised by the 
Trust Company and the good faith with which it acted throughout the 
entire transaction, it was liable to the beneficiary of the trust for the 
loss sustained through the shrinkage in value of the securities. 

The following statement by the court indicates the grounds upon 
which the company was held to be liable: ‘“‘I, therefore, think that, 
as a matter of fact, there was no lack of good faith on the part of the 
trustee, nor do I find any affirmative averment which can beconstrued 
into such acharge. That leaves open the question of the exercise by 
it of a reasonable discretion in holding on to the securities after they 
had begun to decline. On this question the judgment must be for the 
complainant. It must have sufficiently appeared to the trustee from the 
early part of 1906 forward that the securities held by it were doubtful 
in character, else there would have been no need of the exercise of the 
great watchfulness and anxiety testified to on the part of the defend- 
ant. There are probably no securities in which people invest their 
money which can be said to be safe at all events and under all circum- 
stances. There is always some element of chance which time may 
develop. When, however, a security comes within the region of doubt, 
in my opinion, it would be the part of prudence and discreticn to eli- 
minate it from a trust fund at the earliest possible moment. That tke 
trustee neglected todo. It is upon this ground that I deem the de- 
fendant to be liable to the complainant.”’ 

This decision seems to be one of exceptional importance to trust 
companies. It indicates that where a trust company, acting as trustee 
of a fund which is made up of securities that are liable to fluctuate 
in value, the company must do more than exercise fair judgment 
and act in good faith in the preservation of the fund. It is not 
sufficient for the company to deal with the trust fund as it would 
deal with its own property under similar circumstances. Wtien ike 
securities begin to drop in value, the company must inform itself as 
to the reason thereof, and if it ascertains that the price is liable to 
drop still further, it must take immediate steps to dispose of the securi- 
ties. Failing to take these precautionary measures, the ccmpany will 
be held liable to the beneficiary for any loss sustained. 


—_—_—_——J 
Collection of Dratt The collection of drafts attached to bills of 
Attached lading has always been a source of trouble to 
to Bill of Lading. banks undertaking such collections. In tke 


ordinary case the shipper of goods takes a 
bill of lading, in which the purchaser or himself is named as con- 
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signee, draws a draft upon the purchaser which he attaches to the 
bill and discounts the same at a bank. It occasionally happens that 
the goods thus shipped are not in accordance with the terms of the 
contract entered into between the purchaser and the seller. And the 
claim has frequently been made by the buyer under such circum- 
stances that the bank handling the collection is liable to him for the 
damages suffered by him as result of a breach of contract. It has 
uniformly been held, however, that the bank assumes no such liability 
and that the bank which in good faith discounts a draft with a bill of 
lading attached does not undertake to perform the shipper’s ccntract. 

In a recent decision by the Supreme Court of Errors, of Connecti- 
cut, we have an instance of a case wherein a bank was tkeld liable in a 
case of this kind. See the case of Munson v. DeTamble Motor Co., 
on page 745 herein. This case does not present an exception to the 
general rule, but was decided against the bank on the ground that 
it appeared that the bank was actually the owner of the shipment 
in question. It appeared that the plaintiff had ordered an automobile 
from a manufacturer. The manufacturer drew a draft on the plaintiff 
which was discounted by the defendant bank and it further appeared 
that the auto, before being shipped, was sold to, and became the pro- 
perty of, the bank. Upon the arrival of the car at destinaticn, the 
plaintiff was unable to make an inspecticn under tke teims of the bill 
of lading until he had paid the draft. Upon paying the draft and 
making an examination of the car he found that it was not the kird 
of a car he had ordered. He, thereupon, brought this action ard it 
was held that under the peculiar circumstances of this case the bank 
was liable. 

It does not appear in this case just what object the bank had in view 
in taking title to the shipment in question. It may be that the bank 
took this step for the purpose of more completely protecting itself for 
any loss it might sustain as a result of discounting the draft. If this 
was the bank’s object, it was unnecessarily cautious, for it would have 
obtained a lien on the property by the mere discounting of the draft 
without becoming the purchaser and owner of the goodsshipped. The 
lien thus obtained would have protected it from loss without makirg it 
responsible for the performance of the contract in accorcarce with its 
terms. In any event this decision emphasizes the inadvisability of a 
bank taking title to goods shipped under such circumstances. 


Ss 


Notes Containing Promissory notes containing a provision for the 
Provision tor payment of attorney’s fees in case the rote is 
Attorney’s Fees. not paid at maturity have been very ccmmon 
in some of the states and extremely rare in 

others. For the first time the Supreme Court of Appeals of West 
Virginia has been called upon to determine the validity of such a 
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clause. See the case of Raleigh County Bank v. Poteet on page 748 
of this number. The West Virginia Court decides that the provision 
is invalid and cannot be enforced. , 

Notes containing attorney-fee clauses have raised two interesting 
questions of law. The first question is as to the negotiability of a 
note containing such a clause. The second question pertains to the 
validity of the clause. Inan article on the Negotiable Instruments 
Law, published in this number, is given an exhaustive review of the 
authorities touching upon these two questions. Atone time the courts 
of the various states were divided on the question of the negotiability 
of an attorney-fee note. They were so evenly divided that it was al- 
most impossible to tell which side had the advantage. To be negoti- 
able an instrument must call for the payment of an amount certain. 
As some courts looked at it, the inclusion of a provision for an at- 
torney’s fee in a note made it uncertain in amount. If the note was 
paid promptly at maturity it would call for one amount. If the note 
was not paid promptly at maturity and the attorney-fee clause was put 
into effect, it would call for the payment of a greater amount. So, 
these courts held the instrument to be nonnegotiable. As other 
courts looked at it the attorney-fee clause had no force until after the 
maturity of the note and therefore could not affect its negotiability. 
While the conflict of authorities was raging on this proposition the 
Negotiable Instruments Law went into effect and settled the question 
by providing that a provision for an attorney’s fee in a note Cces not 
destroy its negotiability. At the present time an attorney-fee note is 
negotiable in all but two of the states, namely Maine and California. 

The other question, that is, the question as to the validity of the 
attorney-fee clause has not been so satisfactorily settled. While scme 
of the courts intimate that the Negotiable Instruments Law by declar- 
ing an attorney-fee note to be negotiable impliedly authorizes the 
writing of such provision into promissory notes, other courts have 
held that the Negotiable Instruments Law deals with the question of 
negotiability alone and leaves the courts of the various states to deter- 
mine for themselves whether or not such a clauseis valid. Theresult 
is that the courts in this country are at variance on this question; in 
fact, there is an irreconcilable conflict of opinion. In scme of the 
states the attorney-fee note is looked upon as a cloak for usury, ameans 
of oppressing the unfortunate borrower and a violaticn of the rules cf 
public policy. On the other hand, the courts in other states consicer 
the attorney-fee note to be a positive benefit to the borrower, in that 
it enables him to borrow money at a lower rate of interest than he 
could otherwise obtain and, a commendable form of business contract. 

The weight of authority is with those courts which hold in favor of 
the validity of the attorney-fee clause. An examinaticn cf the auth- 
orities shows that at least twenty-four of the states in which the ques- 
tion has arisen, have held the attorney-fee clause to be valid and en- 
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forceable, while but nine of the states have declared the provision to 


be invalid. 
——_—s 


Duty to Notify The law does not require the drawer of a check 
Bank of Payment to examine vouchers returned to him by the 
on Forged Check. bank for the purpose of ascertaining whether 

or not any of them were paid on forged indorse- 
ments. A bank is not supposed to pay checks bearing forged indorse- 
ments. When it pays a check and returns it to the depositor, the lat- 
ter is entitled to assume that the bank has exercised proper care and 
scrutiny to see that the indorsements on the check were genuine. 
But, sometimes, in spite of himself, the drawer of a check does dis- 
cover the fact that the check was paid upon a forged indorsement, and 
in such a case, at least according to some of the authorities, the law 
imposes upon the drawer the duty of promptly notifying the bank of 
the forged indorsement; and in the event of his neglect to give prompt 
notice to the bank of the forgery, he is denied the right to recover the 
amount of the check from the bank. It should be mentioned that in 
some jurisdictions, the neglect of a depositor, after discovering the 
fact that a check drawn by him has been collected on a forged indorse- 
ment, to promptly notify the bank, does not affect his right to recover 
the amount of the check from the bank unless it affirmatively appears 
that the bank has been prejudiced or has suffered a loss as a result of 
the delay. 

A recent Pennsylvania decision gives an instance of neglect on the 
part of the drawer of the check to notify the drawee bank that the 
payee’s indorsement was forged, promptly after the discovery of such 
fact, wherein it was held that the drawer’s delay absolved the bank 
from liability. See the case of Connors v. Old Forge Discount & De- 
posit Bank, on page 758. It appeared that an attorney applied to the 
plaintiff for a mortgage loan to one of his clients. The plaintiff con- 
sented to make the loan and delivered to the lawyer his check payable 
to the client upon receiving a mortgage apparently executed by the 
client. The lawyer forged the payee’s indorsement, collected the 
money and absconded with it. Some time later the plaintiff learned 
that the property on which he thought he had a mortgage did not in 
fact belong to the client and that the check which he had given the 
lawyer had been collected on a forgery of the payee’s indorsement. 
Instead of promptly notifying the bank of this fact, he let the matter 
rest for forty-three days before saying anything to the bank about it. 
The court held that under these circumstances, the plaintiff could not 
charge the drawee bank with liability for the payment of the check. 
It did not require the bank, as part of its defense, to show that it had 
suffered a loss as a result of the drawer’s delay in giving notice. It 
held that the bank was free from liability because the drawer had not 
lived up to his duty to promptly notify the bank of the mispayment. 




















THE NEGOTIABLE INSTRUMENTS LAW 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS, 


CITING RECENT AND IMPORTANT DECISIONS. 
BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


(These articles were commenced in the July, 1909, issue.) 


XIII. NEGOTIABILITY AND VALIDITY OF NOTES 
PROVIDING FOR ATTORNEY’S FEES. 


General Effect of Provision for Attorney’s Fees In Notes. 

In those jurisdictions where a clause in a note providing for the pay- 
ment of attorney’s fees in case of default on the note at maturity, 
is held valid,the holder of a note containing such a clause is allowed 
to recover, if the note is not paid at maturity, not only the face of 
the note and interest, but an additional amount in accordance with 
the terms of the attorney-fee clause, intended to reimburse him 
for the expense of collecting the note. 


a 
i 


§ 2. Negotiability of Notes Containing Provision for Attorney's Fee. 
Under the Negotiable Instruments Law a note containing a provis- 
ion for the payment of an attorney's fee in case of default on the 


note at maturity, is negotiable. Such notes are negotiable in every 
state except California and Maine. 
§ 3. States in which Attorney’s-Fee Clause is Held Valid. 

A provision in a promissory note for the payment of an attorney’s 
fee is held to be valid and enforceable in the following states:— 
Alabama, California, Colorado, Georgia, Idaho, Illinois. Indiana, 
lowa, Louisiana, Maryland, Massachusetts, Mississippi, Missouri, 
Montana, New Mexico, Oklahoma. Oregon, Pennsylvania, Ten- 
nessee, Texas, Utah, Virginia, Washington and Wisconsin. 

$4. States in which Attorney’s-Fee Clause is Held Void. 


A provision for an attorney’s fee in a note is held void and unen- 
forceable in the following states:—Arkansas, Kentucky, Michigan, 
Nebraska,North Carolina, Ohio, South Carolina, South Dakota, 
and West Virginia. 


$ 1. General Effect of Provision for Attorney’s Fees in Note.—In a 
large number of the states there has grown up the practice of writing 
into promissory notes a clause to the effect that the maker of the note 
will pay, not only the face of the note, but will also pay an additional 
amount to reimburse the holder for the cost of collection. While, 
generally speaking, these attorney-fee provisions all have the same 
object they differ widely in their wording. Some of them provide for 
the payment of a certain percentage of the amount of principal and in- 
terest as an attorney fee, others stipulate for a reasonable fee, and still 
others simply state that an attorney fee will be paid, without designat- 
ing any limit. Sometimes the expression ‘‘ attorney’s fee and costs of 
collection’ is used. Notes of this cnaracter generally declare that an 
attorney’s fee will be paid in the event that the note is turned over to 
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an attorney for collection or suit is begun, but in many instances the 
agreement is unconditional. 

It is a most natural thing for the purchaser of a note to insist that 
it contain a provision for his reimbursement in case‘the note is not 
paid at maturity and he is obliged to spend money to collect it. If he 
is obliged to employ an attorney to make the collection the expense to 
which he is thereby put more than offsets the profit he had a right to 
expect as a result of the transaction. And yet, innocent as this clause 
was in its origin, and simple as it is in its wording and meaning, it is 
safe to say that no other provision, ordinarily used in contracts, has 
given the courts of this country greater trouble, or caused greater con- 
flict of decision. Before the Negotiable Instruments Law settled the 
question of the negotiability of notes providing for attorney’s fees, the 
law was in a far worse state of confusion than it is at the present time. 
In some states the attorney-fee clause was looked upon as a subterfuge 
to collect usurious interest and a means to harass and oppress the un- 
fortunate debtor. Others took the view that it was a benefit to the 
borrower because it enabled him to obtain a lower rate of interest and 
rewarded his promptness in repaying his debt. So, what was regarded 
as a violation of common honesty in one jurisdiction was considered 
a model business contract in another. There were decisions which held 
the attorney-fee clause to be void and to be without effect on the 
negotiability of the note. There were others which held the clause to 
be void and the note to be nonnegotiable because of its presence. 
Among the decisions which held the clause to be valid and enforceable 
some took the view that it rendered the note non-negotiable while 
others held that the note retained its negotiability in spite of the pro- 
vision for attorney’s fees. 

The general adoption of the Negotiable Instruments Law has help- 
ed to clear the situation but, as will be shown in the sections which fol- 
low, there is still diversity of opinion on some points in connection 
with this class of negotiable instruments. 


$ 2. Negotiability of Notes Containing Provision for Attorney’s Fee. 
—Before the Negotiable Instruments Law went into effect the courts 
in this country were about as evenly divided as they could be on the 
question whether a note, providing for the payment of attorney’s fees 
was negotiable. They were so well balanced on the question that it 
was difficult to tell which side had the advantage. It has long been 
established that, to be negotiable, an instrument must call for the pay- 
ment of a sum certain. Many courts held that, since there was nothing 
certain about the amount due on a note payable with attorney’s fees, 
such a note was not negotiable. Others decided that the note was not 
affected by the attorney-fee clause, so far as its negotiability was con- 
cerned, because it did not come into play until after the maturity. 
That is, the note was certain enough as to amount if it was paid when 
it fell due. Courts, which criticized this view, declared that it was im- 
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possible to have a note, which was negotiable before maturity and non- 
negotiable after maturity. 

Fortunately this dissension and argument on the question of negoti- 
ability has been swept away by the Negotiable Instruments Law. 
That statute (sec. 21, sub. 5, of the N. Y. act) provides that the sum 
payable is a sum certain although it is to be paid with costs of collec- 
tion or an attorney’s fee, in case payment is not made at maturity. 

The uniform statute has been adopted in all but five of the states. 
So far as we are informed the statute is not in force in California, 
Georgia, Maine, Mississippi and Texas. In three of these states, name- 
ly, Georgia, Mississippi and Texas, it has been expressly held by judi- 
cial decision that an attorney-fee note is negotiable. In Jones v. Craw- 
ford, 107 Ga. 318, 33 S. E. Rep. 51, it was held that a note containing 
a stipulation “to pay all costs of collection, including ten per cent. at- 
torney’s fees,’’ was negotiable. In the case of Clifton v. Bank of 
Aberdeen, 75 Miss. 929, 23 So. 394, decided in 1898, the court said: 
“The question is whether a stipulation in a promissory note to pay a 
reasonable attorney’s fee affects the negotiability of such note. We 
regard the question as settled in this state in favor of the doctrine that 
such a stipulation does not affect the negotiability of the instrument.”’ 
The Texas decision on this proposition is Elmore v. Rugely, Tex., 107 
S. W. Rep. 151. 

In the two remaining states, California and Maine, the question has 
been decided the other way, that is against the negotiekility cf the 
note, which contains the attorney-fee clause. Findlay v. Pott, 131 
Cal. 385, 63 Pac. Rep. 394; Roads v. Webb, 91 Me. 406. In the case 
of Adams v. Seaman, 82 Cal. 636, th note sued on contained this 
clause: ‘‘ Should suit be commenced or an attorney emplcyed to en- 
force the payment of this note, I agree to pay the additional sum of 
five per cent. on principal and interest accrued as attorney’s fees in 
such suit.’’ It was held that the note was nonnegotiable because it 
was conditional, the court saying: ‘Inthe case at bar, the instiu- 
ment, in addition to the main sum, which is to be paid absolutely, pro- 
vides for another sum to be paid, not only upon the contingency of a 
suit being brought, but also upon the other condition of the employ- 
ment of anattorney. It makes no difference that five per cent. is 
adopted as the measure of the attorney’s fee should the contingency of 
the employment of an attorney happen. * * * ‘An attorney’s fee, 
no matter how estimated, was not to be paid unless suit be commenced 
or an attorney employed,’—each being a condition not certain of ful- 
fillment. We think, therefore, that the instrument sued on was not, in 
the sense of current commercial paper, a negotiable promissory note.’’ 

At the present time, then, it may be said that a note containing an 
attorney-fe2claus2 is, notwithstanding that fact, a negotiable instru- 
ment in every state in this country (as well as the District of 
Columbia) with the exception of California and Maine. 
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§ 3. States in Which Attorney-Fee Clause Is Held Valid.—The pro- 
missory note containing a stipulation for an attorney’s fee is not ccm- 
pletely disposed of when the negotiability of the instrument is de- 
termined. There still remains to be investigated the validity of the 
clause. Some courts hold this provision to be in the nature of a 
penalty and void; others hold that it is liquidated damages and, upon 
the happening of the contingercy provided for, inures to the benefit of 
the owner of the note. Still other courts have held that a clause of this 
kind is a mere subterfuge for the collection of usurious interest and is 
void for that reason. 

In a majority of the states, the courts of which have had occasion to 
pass upon the question, it has been decided that the attorney-fee clause 
is validand may beenforced. Ina few of these states it will be noted 
that the matter is regulated more or less by statute. In some instances 
the courts have decided that the attorney-fee clause is authorized by 
the Negotiable Instruments Law. The statute, however, says nothing 
about the validity of such aclause. It provides merely that the stipu- 
lation for attorney’s fees does not render the sum payable uncertain 
and, therefore, does not impair the negotiability of the instiument. 

The validity of the attorney-fee clause has been upheld in the fol- 
lowing jurisdictions: Alabama, California, Colorado, Georgia, Idako, 
[llinvis, Indiana, lowa, Louisiana, Maryland, Massachusetts, Mississippi, 
Missouri, Montana, New Mexico, Oklahoma, Oregon, Pennsyl- 
vania, Tennessee, Texas, Utah, Virginia, Washington and Wisconsin. 

Alabama :—In the case of Stephenson v. Allison, 123 Ala. 439, 26 
So. Rep. 290, (1899) which involved a note containing a provision for 
‘“ten per cent. attorney’s fees if not paid at maturity,’’ the court 
said: ‘* That such contracts are legitimate and enforceable under the 
decisions of this court is beyond the pale of controversy; and there is 
no good reason why they should not be. Courts everywhere recognize 
the right of all persons sui juris to enter into such contracts as they 
may choose, and to put into them any term or stipulation they may 
agree upon, so long as the contract violates no rule of law. * * * 
It is competent for the contracting parties, not only to stipulate for a 
reasonable attorney’s fee, to be paid by the maker of a note in the 
event of the collection after default by an attorney, but to fix the 
amount of the reasonableness of such fee.’’ 

In the same case the court further said: ‘‘ Where such a stipula- 
tion, inserted in a note or contract, becomes a convenient cloak for 
usury, we do not doubt it may be assailed by the maker inthis respect, 
and he would be allowed to defeat a recovery to the same extent as in 
other cases where usurious notes or contracts are sought to be enforced. 
But the stipulation for an attorney’s fee which is reasonable has no 
vitiating infirmity which subjects it to the defense of being in violation 
of the statute against usury.’’ ; 

California:-—It was held in California (one of the two states in which 
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an attorney-fee note is not negotiable) that, while the stipulation for 
attorney’s fees renders the note nonnegotiable, the clause is valid and 
may be enforced. Mason v. Luce, 116 Cal. 232, 48 Pac. Rep. 72. 

Colorado :—In Colorado the attorney-fee clause has been held valid, 
especially in view of the Negotiable Instruments Law, which the court 
declared, by providing that such a clause does not affect the negoti- 
ability of a note, impliedly recognizes such provisions as good and en- 
forceable. Florence Oil and Refining Co. v. Hiawatha, etc. Co., Col., 
135 Pac. Rep. 454. (1913). The note in question in this case provided 
for ‘‘ 10 per cent. upon the amount due as attorney’s fee,’’ in case of 
suit or placing note in attorney’s hands for collection. In the opinion 
it was said: ‘‘It would be an unwarranted interference with the 
liberty of the citizen to deny him the right to enter into such contracts 
as he may see fit; and, when a contract is not in contravention of public 
policy or violative of any law, it is the duty of courts to enfcrce it ac- 
cording to its terms, when called upon for that purpose. Such a pro- 
vision is intended to protect the holder against loss, if the maker fails 
to fulfill his undertaking, and there is no reascn why the latter may 
not contract to bear the result occasioned by his own default.’’ 

Georgia :—The state of Georgia regulates the matter to a certain 
extent by statute. Section 4252 of the Code of Georgia provides as 
follows: ‘‘ Obligations to pay an attorney’s fees upon any note or other 
evidence of indebtedness, in addition to the rate of interest specified 
therein, are void, and no court shall enforce such agreement to pay 
attorney’s fees, unless the debtor shall fail to pay such debt on or be- 
fore the return day of the court to which suit is brought for the collec- 
tion of the same: Provided, the holder of the obligation sued upon, 
his agent or attorney notifies the defendant in writing ten days before 
suit is brought, of his intention to bring suit, and also the term of the 
court to which suit will be brought.’’ 

Under this statute the obligation to pay attorney’s fees on a note is 
contingent upon the failure of the debtor to pay his obligation on or 
before the return day of court after having received ten days’ notice 
of intention to sue him. It was held in Johnson & Murphy v. Globe 
Dry Goods Co., 11 Ga. App. 485 (1912) that where suit on a note was 
commenced eight days after its maturity, so that it was impossible for 
the ten days’ notice to have been given, it was proper for the court, 
On modtion, to reopen the record and amend the judgment by striking 
out a recovery of attorney’s fees. 

Illinois :—While the question raised was as to the negotiability of a 
note. containing an attorney-fee clause in the case of Gehlbach v. 
Carlinville Nat. Bank., 83 Ill. App. 129, (1898,) the provision was en- 
forced and the court clearly intimates its validity in the following 
words: ‘‘ The added agreement by which the appellant authorized 
the legal holder to have judgment by confession at any time thereafter 
for the stipulated damages and attorney’s fees, does not render the 
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amount the maker must pay or the time of its payment so uncertain 
as to destroy the negotiability of the paper, but simply gives the holder 
an additional remedy to enforce the payment, and a remedy which 
facilitates rather than encumbers its circulation.’’ 

Indiana:—A statute in Indiana declares certain agreements to fay 
an attorney’s fees void, but where a note contains an attorney-fee 
clause which does not come within the terms of the statute, it is held 
by the courts to be valid. Burns’ Ann. Ind. Stat., § 9089, provides: 
‘* Any and all agreements to pay attorney fees, depending upon any 
condition therein set forth, and made part of any bill of exchange, ac- 
ceptance, draft, promissory note, or other written evidence of indebt- 
edness, are hereby declared illegal and void.’’ This provision was 
construed and held constitutional in the case of Churchman v. Martin, 
54 Ind. 380 (1876.) In this case it was held that a note providing for 
the payment of “‘five per cent. attorney fees,’’ not conditioned upon 
the bringing of suit or some other contingency was not within the 
meaning of the statute and was valid. ‘‘ Perhaps,’’ said the court, 
“there would be an implied condition in the note we are now consider- 
ing, that the attorney fees were only to be paid in case it became neces- 
sary to employ an attorney to collect it. But if so, that would not 
bring it within the statute. We have seen that, to bring a case within 
the statute, the condition must be express, for it must be set forth in 
the instrument.”’ 

In Moore v. Staser, 6 Ind. App. 364, 32 N. E. Rep. 563, the court 
said: ‘*‘ Agreements to pay attorney’s fees in promissory notes, not 
dependent upon any express condition, are valid and enforceable. 
Such agreements, however, are in the nature of indemnity contracts, 
and the promisee can only recover thereunder such sums as he has 
actually and necessarily expended or become liable for cn account of 
the default of the promisor.”’ 

Iowa:—A statute in Iowa provides that attorney or collection fees 


shall ‘‘be allowed by the court and taxed as a part of the costs.’’ In 
Shenandoah National Bank v. Marsh, 89 Ia. 273, 56 N. W. Rep. 458, 
decided in 1893, the court referring to this statute, said: ‘‘ The col- 


lection fee, then, in the case at bar, can in no event form part of the 
debt proper; it pertains only to the remedy; it is made, by law, a part 
of the costs.”’ 

Maryland :—In Maryland it was decided in 1888 that a stipulation 
in a note for attorney’s fees was valid. Bowie v. Hall, 69 Md. 433. 


The note provided: ‘‘If said note is.not paid at maturity, we will pay 
all cost or expense of collecting the same, including attorrey’s com- 
missions.’’ In the opinion it was said: ‘‘In our judgment such con- 


tracts violate no principle of law or public policy. It seems to us 
simply a stipulation intended to secure punctuality inthe performance 
of the contract, and as such contains no element of oppression to the 
borrower. Its tendency, in fact, is to help him to borrow ata less rate 
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of interest, as punctuality in payment is usually taken into considera- 
tion in fixing the terms of a loan. Norcan it be regarded as a cover 
to usury, for its effect is clearly not to put any money above the legal 
rate of interest, into the pocket of the lender, but merely to enable 
him to get back his money with legal interest and nothing more.’’ 

Mississippi :—Referring to the validity of an attorney-fee clause, in 
the case of Meachem & Co. v. Pinson, 60 Miss. 217, (1882), the court 
said: ‘‘ The question has been much mooted elsewhere, and the 
authorities are not harmorious. We see nothing immoral or contrary 
to public policy or usurious in such contracts, and concur with thcse 
courts which hold them valid.’’ Ina much later case, Bank of Dun- 
can v. Brittain, Miss., 46 So. Rep. 163, decided in 1908, the validity 
of an attorney-fee clause was also upheld. 

Montana :— Under the Laws of Montana, 1899, p. 124, it was pro- 
vided: ‘‘ A negotiable instrument may contain a pledge of a collateral 
security, with authority to dispose thereof, also provisicn for a reason- 
able attorney fee, or both.’’ Under this statute it was held that a 
note providing for “* reasonable attorney’s fees’’ entitled the holder to 
collect such fees where the note was not paid at maturity and was 
placed in the hands of an attorney for collection, though no suit was 
brought. Morrison v. Ornbaum, 30 Mont. 111, 75 Pac. Rep. 953 
(1904-) 

New York:—While we have not found a decision by the New York 
courts passing on the validity of an attorney-fee clause, the Supreme 
Court of Appeals of Virginia has held that a note, made in Virginia, 
payable in New York, and providing for a ten per cent. attorney’s fee, 
was valid under the law of New York and would be enforce d by the 
courts of Virginia. The court holds that such a clause is authorized 
by the provision of the Negotiable Instruments Law under discussion... 
This decision, however, would have no binding effect on the courts of 


New York. 
Oklahoma :—In the case of Baker Gin Co. v. Sherman Mach. Works, 


31 Okla. 484, 122 Pac. 235, (1912), it was held that where a note provid- 
ed for the payment of a certain sum at a certain rate of interest “‘ and 
also attorney fee,’’ the provision as to the attorney fee was valid and 
should be enforced. Referring to earlier decisions the court said: 
‘* As we held this provision destroyed the negotiability of the note, it 
would be difficult for us to now hold this provision to be invalid, as we 
are asked todo. This for the reason that, if we should so hold, it 
would be difficult to reconcile this: case with that, and explain how this 
clause being invalid could affect the note at all.’’ 

Tennessee :—In the case of Holston National Bank v. Wood, 125 
Tenn. 6, 140 S. W. 31, it was held that while a stipulation in a note for 
attorney’s fees is valid and will be enforced, the provision as to any 
particular amount is not binding and will not be enforced unless it ap- 
pears reasonable to the court. Another Tennessee decision supporting 
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the validity of the attorney-fee clause is Oppenheimer v. Bank, 97 
Tenn. 19, 36S. W. Rep. 705. 

Texas :—It has been held thata provision in a note that, if it is 
given to an attorney for collection, the maker will pay 10 per cent. ad- 
ditional on the principal and interest as attorney’s fees, should be en- 
forced in the absence of proof that the amount agreed u pon is unreason- 
able. Childs v. Juenger, Tex., 162 S. W. Rep. 474. 

Virginia :—At one time it was held in Virginia that an agreement 
in a note to pay an attorney’s fee for collection is void and not en- 
forceable. Fields v. Fields, 105 Va. 714, 54S. E. 888. But, in the 
later case of Oglesby Co. v. Bank of New York, 114 Va. 663, 77 S. E. 
Rep. 468, (1913) the Supreme Court of Appeals of Virginia, while 
dealing with a New York note and determining its validity in view of 
the law of that state, intimated that the adoption of the Negotiable 
Instruments Law in Virginia changed the law of that state with regard 
to the validity of a provision in a note for attorney’s fees and that, 
since the adoption of the statute, a provision for attorney’s fees is 
valid and enforceable. At any rate the court decided that such a pro- 
vision was valid in New York and would be enforced by the courts of 
Virginia. 

Other States:—The following decisions indicate other states in 
which the attorney-fee clause has been held valid: Rinker v. Lauer, 
13 Idaho 163, 88 Pac. 1057, (1907), Deitrich v. Bayhi, 23 La. Ann. 
767; 187 Mass. 113, 72 N. E. Rep. 456; Bank of Neelyville v. Lee, 
Mo., 168 S. W. Rep. 796, (1914); German-Am. Bank v. Martin, 129 
Mo., App. 484, 107 S. W. 1108; Howey v. Gessler, N. M., 117 Pac. 
734, (1911), citing Exchange Bank v. Tuttle, 5 N. M. 427, 23 Pac. 
Rep. 241. Cox v. Alexander, 30 Oregon 438; Johnson v. Speer, 92 
Pa. St. 227; McCormick v. Swem, Utah, 102 Pac. Rep. 626; Cloud v. 
Rivord, 6 Wash. 555, (1893); First National Bank v. Miller, Wis., 120 
N. W. Rep. 820. 

§ 4. States in Which the Attorney-Fee Clause is Held Void :—It is 
interesting to note what an entirely different view of the attorney-fee 
clause is taken in some of the states. In Arkansas, Kentucky, Michi- 
gan, Nebraska, North Carolina, Ohio, South Carolina, South Dakota 
and West Virginia, clauses of this character are held to be void and un- 
enforceable. The conclusion of the courts is based on different 
grounds. Someof them hold that such a clause is void because it 
amounts to a provision for a penalty; others condemn the clause as con- 
trary to public policy; and others declare it void because it may be 
resorted to as a means of exacting usurious interest. 

It has been pointed out in the preceding section that the courts of 
some states have held that the attorney-fee clause is made valid by the 
Negotiable Instruments Law (sec. 21, subd. 5 of the New York act) 
which provides that a note is not rendered nonnegotiable because of 
the fact that it is payable with costs of collection or an attorney’s fee. 
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In two of the states it has been directly held that this section refers 
to the negotiability of the instrument exclusively and that it does not 
in any way affect the common law rule as to the validity of the attorney- 
fee clause or authorize the incorporation of such provisions into com- 
mercial paper. Itis to be noted that the fact that an attorney-fee 
clause is held invalid does not invalidate the entire instrument. In 
such cases the instrument may be enforced as though it contained no 
provision for an attorney’s fee. 

Arkansas :—The attorney fee clause is void in Arkansas. It was 
so held in the case of White-Wilson-Drew Co. v. Egelhoff, Ark., 131 
S. W. Rep. 208, (1910). The note involved in that action was pay- 
able ‘‘with 10 per cent. attorney’s fees and cost of collection after 
maturity.’’ After holding that such a clause did not destroy the negoti- 
ability of the note the court went on tosay: ‘* But such a stipulation 
has been held by this court to be void and not enforceable because it is 
an agreement fora penalty.’’ Citing Boozer v. Anderson, 42 Ark. 167. 

Kentucky :—The following statement, which is quoted from the 
opinion in the case of W. H. Carsey & Co., v. Swan & James, Ky., 
150 S. W. 534, 30 B. L. J. 138, (1912), indicates how the courts in 
Kentucky regard the provision for an attorney’s fee: ‘‘We have re- 
peatedly held that a provision in a note, as to the payment of an at- 
torney’s fee for bringing suit thereon is in the nature of a penalty, 
against public policy, and not enforceable in this jurisdiction. Rilling 
v. Thompson, 12 Bush 310; Thomasson v. Townsend, 10 Bush 114; 
Gar v. Lou. Banking Co., 11 Bush 180.”’ 

Michigan :—Bullock v. Taylor, 39 Mich. 137, settles the question as 

to the validity of an attorney-fee note in Michigan. The court in that 
case denounced such notes in the following terms: ‘‘A stipulation 
for such a penalty, we think, must be held void. It is opposed to the 
policy of our laws concerning attorney’s fees, and it is susceptible of 
being made the instrument of the most grievous wrong and oppression. 
It would be idle to limit interest to a certain rate, if under another 
name forfeitures may be imposed to an amount without limit. The 
provision in those notes is as much void as it would have been had it 
called the sum imposed by its true name of forfeiture or penalty.’’ 
3 Nebraska:- The Negotiable Instruments Law, as adopted in 
Nebraska, contains this provision added to the section which declares 
that a note is negotiable though payable with an attorney’s fee: 
‘* Provided that nothing herein contained shall be construed to auth- 
orize any court to include in any judgment on an instrument made in 
this state any sum for attorney’s fees or other costs not allowable in 
other cases.’’ A provision for an attorney’s fee was held void in the 
case of Dow v. Updike. 11 Neb. 95. 

North Carolina:—The state of North Carolina also holds the pro- 
vision for an attorney’s fee to be invalid. In the case of Exchange 
Bank v. Appalachian Land Co., 128 N. C. 193, 38 S. E. Rep. 813, 
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(1901), the court said: ‘‘ Such a provision isa stipulation for a penalty 
or forfeiture, tends to the oppression of the debtor, is a cover for 
usury, is without any valid consideration to support it, contrary to 
public policy and void.’’ 

Ohio :—On the ground that the enforcement of a clause in a note 
providing for an attorney’s fee would result in an evasion of the usury 
laws, such clauses have been held to be void in Ohio. Millerv. Kyle, 
Ohio, 97 N. E. 372, 29 B. L. J. 336, (1911). Such contracts are de- 
nounced in that case as contrary to public policy. Referring to the 
section of the Negotiable Instruments Law which declares that the at- 
torney-fee clause does not affect the negotiability of the instrument 
which contains it, the court said: 


‘“To preserve the negotiable character of an instrument notwith- 
standing the incorporation of a stipulation for the payment of attorney 
fees the language of the section is entirely appropriate. It contains 
no language indicative of an intention to change the rule of the com- 
mon law with respect to the validity of the stipulation.’’ 


South Carolina :—The legal status of the attorney-fee clause is fixed 
in South Carolina by the following provision, which was added to the 
section of the Negotiable Instruments Law in question when the 
statute was adopted in that jurisdiction: ‘*‘ Nothing in this chapter 
shall authorize the enforcement of an authorization to confess judg- 
ment or a waiver of homestead and personal property exemptions or a 
provision to pay counsel fees for collection incorporated in any of the 
instruments mentioned in this chapter; but the mention of such pro- 
visions in such instruments shall not affect the other terms of such in- 
struments or the negotiability thereof.’’ 

South Dakota :—The provision for an attorney’s fee was held to be 
void in South Dakota in the case of National Bank of Commerce v. 
Feeney, 9 S. D. 550, 70 N. W. Rep. 874, (1897). 

West Virginia:—The recently decided case of Raleigh County 
Bank v. Poteet, W. Va., 82 S. E. Rep. 332, (1914), which is publish- 
ed in this number on another page, holds that a stipulation for at- 
torney’s fee in a note is void and unenforceable. It was claimed that 
such a clause was valid under the Negotiable Instruments Law. In 
answer to this contention the court said: 


‘“The Negotiable Instruments Law has not altered this policy. 
Negotiability of paper is one thing, and the policy of the state as to 
usury and other oppressive practices quite another, and that statute 
deals with the former, not the latter. It says not a word about usury. 
Its purpose was to establish uniformity in the quality, characteristics 
and incidents of negotiable paper and to extend the principle of negoti- 
ability; but it assumed the validity of the paper contemplated. In 
other words, it assumed the paper to be such as the law permits the 
parties to make and allows the courts to enforce. No ruleor principle 
of construction justifies the courts in saying its very general terms re- 
peal positive statutes relating to subjects other than negotiability of 
valid paper. On the contrary the rules of construction forbid it.’’ 





This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 





TRUST COMPANY LIABLE FOR DEPRECIATION 
O}* TRUST SECURITIES. 


Beam v. Paterson Safe Deposit & Trust Co., Court of Chancery of New Jersey, Dec. 6, 1913. 
91 Atl. Rep. 734 


A trust company, acting as trustee under a will, which accepts from the exe- 
cutor securities invested in by the testatrix during her lifetime, instead of insisting 
upon cash, and holds the securities until they depreciate to one-tenth of their origi- 
nal value is liable to the beneficiary of the trust, although the company acted in 
entire good faith. 


Bill by Carrie S. Beam against the Paterson Safe Deposit & Trust 
Company and others. Decree for complainant. 

See, also, 81 N. J. Eq. 38, 88 Atl. 379. 

Howe tt, V. C. The claim of the complainant in this case, and the 
facts upon which she relies, are fully stated in the opinion of Vice 
Chancellor Stevenson on the motion to strike out the bill of complaint 
herein (Beam v. Paterson Safe Deposit Co., 81 N. J. Eq. [11 Buch.] 
38, 88 Atl. 379), and in the same matter on appeal (81 N. J. Eq. [11 
Buch.] 196, 86 Atl. 369). It was held by the Court of Errors and Ap- 
peals, on the allegations of the bill that the fact that securities which 
had come to the hands of a trustee, and which had steadily depreciated 
in value from the beginning of thetrust until the shrinkage, amounted 
to nine-tenths of the value, made a prima facie case of lack of good 
faith, or a failure to exercise reasonable discretion on the part of the 
trustees, and that such a dealing with the trust funds called for an 
explanation by the trustees of their action in holding on to securities 
which were steadily declining until they had shrunk to one-tenth of 
the value which they had at the time they became part of the trust es- 
tate. The burden of proof of the “‘exercise of good faith and reason- 
able discretion,’’ to use the words of the statute (P. L. 1899, p. 236) 
is thus thrown upon the trustee, and the only question now before the 


NOTE.—For other similar decisions see Banking Law Journal Digest, § 493. 
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court is whether the trustee has met that burden. I am constrained to 
reach the conclusion that it has not. It appears that the securities in 
question were investments made by the testratrix in her lifetime, and 
that when the time came for the executors to transfer the fund in ques- 
tion to the trustee, the trustee, instead of insisting upon cash, accepted 
the securities in question without objection. This was in 1905. The 
securities at that time were considered by investors generally to be of 
the first quality. The market values began to depreciate about a year 
after the beginning of the trust, and continued thereafter to depreciate 
until the present time. The trustee watched the decline in value, con- 
sulted with investors in relation thereto, discussed the matter at meet- 
ings of its finance committee, procured the appointment of its president 
and a member of its finance committee as directors of one of the com- 
panies which issued some of the securities, and otherwise kept in view 
the declining values. It owned and held as an investment some of 
the same securities which it held in trust for the complainant, so that 
its treatment of the trust fund was the same as was accorded by it to 
its own property. It appears to have done everything that it could 
have done in the way of informing itself of the disasters which finally 
overtook and wrecked the securities, but failed to perceive the inevi- 
table outcome which now appears to be so plain. 

I, therefore, think that, as a matter of fact, there was no lack of 
good faith on the part of the trustee, nor do I find any affirmative 
averment which can be construed into such a charge. That leaves 
open the question of the exercise by it of a reasonable discretion in 
holding on to the securities after they had begun to decline. On-this 
question the judgment must be for the complainant. It must have 
sufficiently appeared to the trustee from the early part of 1906 for- 
ward that the securities held by it were doubtful in character,else there 
would have been no need of the exercise of the great watchfulness and 
anxiety testified toon the part of the defendant. There are probably 
no securities in which people invest their money which can be said to 
be safe at all events and under all circumstances. There is always 
some element of chance which time may develop. When, however, a 
security comes within the region of doubt, in my opinion, it would be 
the part of prudence and discretion to eliminate it from a trust fund 
at the earliest possible moment. That the trustee neglected to do. It 
is upon this ground that I deem the defendant to be liable to the 
complainant. 

For the purpose of ascertaining the amount with which the defend- 
ant should be charged, it wiil be necessary to fix the date at or about 
the time of which the securities should have been sold. As nearly as 
I can get at it, there was sufficient decline by August 1, 1906 to inform 
the trustee that a doubt about their value existed. Without having 
heard argument on this point, this date seems to me to be approximate- 
ly correct. However, the point will be left open and may be dis- 
cussed at the time of settling the decree. 
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BANK COLLECTING DRAFT ATTACHED TO BILL 
OF LADING LIABLE FOR BREACH OF 
SHIPPER’S CONTRACT. 





Munson v. De Tamble Motors Co., Supreme Court of Errors of Connecticut, July 13, 1914. 91 Atl. Rep. 531. 


The plaintiff purchased an automobile from a manufacturer. The manufacturer 
sold the car and draft on the plaintiff to the defendant bank. The bill provided 
that no inspection would be permitted. The plaintiff obtained the bill of lading 
on paying the draft and upon inspecting the car, found that it was not according 
tocontract. It was held that the plaintiff could recover the amount paid. 


Action by Harvey S. Munson against the De Tamble Motors Com- 
pany and the National Exchange Bank to recover for money had and 
received, and for damages for breach of contract. There was a judg- 
ment for plaintiff, and the National Exchange Bank appeals. Affirmed. 

RoRABACK, J. The plaintiff resides in New Haven, Conn. The 
defendants, the De Tamble Motors Company and the National Ex- 
change Bank are corporations, and are both located in Anderson, in 
the state of Indiana. In April, 1912, the president of the bank was 
also the vice-president of the De Tamble Motors Company. 

The original complaint contained the common counts. On the re- 
turn day the plaintiff filed a bill of particulars showing that his claim 
was for money paid, laid out, and expended for the defendants, and 
money had and received by the defendants, being $1,141.20 paid by 
the plaintiff on a certain draft of the De Tamble Motors Company, pay- 
able to the order of the defendant the National Exchange Bank, for 
which the plaintiff received no consideration, and for freight on one 
automobile from Anderson, Ind., to New Haven, Conn., paid by the 
plaintiff, $45.60, making a total of $1,186.80. At the same time that 
the plaintiff filed his bill of particulars he also filed and made part of 
his complaint a special count by way of amendment. This special 
count contained an allegation that: 

‘“ The De Tamble Motors Company assigned or transferred to the 
defendant the National Exchange Bank of Anderson, Ind., the said 
contract of the plaintiff to purchase said Model L automobile, equipped 
and furnished as aforesaid upon the terms and conditions before set 
forth, and turned over and delivered to said the National Exchange 
Bank an automobile to be shipped to the plaintiff in pretended com- 
pliance with said contract.’’ 

This evidence, which has been made part of the record under the 
provisions of the General Statutes (Rev. 1902, § 797), does not war- 
rant this court in correcting that part of the finding in which the trial 
court states that: 

‘In and by the transaction hereinbefore set forth as understood 
and intended by said bank and said Motors Company, said National 
Exchange Bank became the purchaser and owner of said automobile 


NOTE.—For other similar decisions see Banking Law Journal Digest, § 76. 
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and incidentals, as described in said bill of lading, and, as hereinafter 
stated forwarded the same because of and in performance of the under- 
taking for the order of an automobile given to the Motors Company 
hereinbefore set forth, and for payment of which said draft was made.”’ 


It is conceded that the National Exchange Bank and the Motors 
Company are both located and doing business in the same town in 
Indiana. The president of the bank is also vice-president of the Motors 
Company. The Motors Company when this transaction occurred kept 
its account with the National Exchange Bank. The Motors Company 
made draft on the plaintiff to the bank and delivered it to the bank, 
which credited the account of the Motors Company with the proceeds 
of the same, and the Motors Company thereafter drew against the de- 
posit by check. 

The bank was the consignor and shipper of the automobile; the 
plaintiff, supposing it to be such an automobile as he had ordered from 
the Motors Company, paid to the agent of the bank the agreed price 
thereof, and obtained from the bank in New Haven, the defendant’s 
agent, the bill of lading that had been issued to the defendant bank, 
showing that it had shipped to its own order acertain automobile. The 
bill of lading contained the following: 

‘“The surrender of this original order bill of lading properly in- 
dorsed shall be required before the delivery of the property. Inspec- 
tion of property covered by this bill of lading will not be permitted un- 
less provided by law or unless permission is indorsed on this original 
bill of lading or given in writing by the shipper.’’ 

No such permission was given, nor does it appear that the plaintiff 
saw or knew of thisclause in the bill of lading until after he had made 
payment to the New Haven bank for the defendant. 

Upon the trial of the case in the superior court the plaintiff offered 
and introduced in evidence a letter from the defendant to James 
H. Webb, the attorney for the plaintiff. This letter contained the 
following : 


‘“National Exchange Bank (No. 4685), Anderson, Ind., June 27, 
1912. James H. Webb, Alling,Webb & Morehouse, New Haven,Conn. 
Dear Sir: We beg to acknowledge receipt of your favor of the 24th, 
which was the first statement of the case of Mr. Munson against the 
De Tamble Motors Co. of this city we had ever received. We have no 
means of knowing the understanding Mr. Munson should have with 
the De Tamble Motors Co. We purchased this propertv from the De 
Tamble Motors Co. giving them full amount for same to wit, $1,200.00 
and this property would not be subject to attachment by Mr. Munson 
as against ourrights. But we do not desire to enter into any contro- 
versy or encourage the De Tamble Motors Co. here to attempt to evade 
any agreement they have heretofore made.’’ 


This letter was signed by Geo. S. Parker, assistant cashier of the 
National Exchange Bank. Mr. Parker was afterwards called as a wit- 
ness for the defense, and examined by the defendant’s counsel concern- 
ing the transaction in controversy, but the witness did not deny that 
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the bank had purchased the car from the De Tamble Motors Company 
as claimed by the plaintiff. 

The record shows that there was evidence from which the trial 
court could have reasonably reached the conclusions questioned by the 
motion to correct. Therefore the motion is denied. 

The finding as made, in substance, established the following facts: 
In April, 1912, the plaintiff ordered of the Motors Company, a car, 
Model L, fully equipped, and authorized a draft through the Yale Na- 
tional Bank, with bill of lading attached. On June 4, 1912, the 
Motors Company drew upon the plaintiff a sight draft for $1,200, which 
was subsequently corrected to $1,140, with exchange. Onor prior to 
that date the Motors Company sold to the National Exchange Bank the 
car and furnishings, and also the draft of the plaintiff Munson payable 
at sight on surrender of the bill of lading. On June 4th or 5th this 
car was delivered to the carrier at Anderson, Ind., and a bill of lad- 
ing was issued in which the defendant the National Exchange Bank 
was described as shipper, destination New Haven. The automobile 
was consigned to the order of the defendant the National Exchange 
Bank. The New Haven bank received the draft with the bill of lading 
attached, and notified the plaintiff, who thereupon paid the draft and 
exchange as corrected, $1,140.20, received the bill of lading, and also 
paid: the freight charges $45.60. Upon opening the freight car he 
found that the car shipped was not the one ordered, and he refused to 
receive it. This action is brought to recover the amount paid by the 
plaintiff upon the draft and for freight of the defendant, as money had 
and received. 

It is conceded that as between the plaintiff and the Motors Com- 
pany the plaintiff had a right of action for breach of contract against 
the Motors Company. 

The question now arises: Didthe defendant bank become liable to 
the plaintiff for the money which he paid to it? 

It may be observed that this is not the ordinary case where a bank 
discounts a draft in its favor with a bill of lading attached. In sucha 
case the law is almost universal that: 


‘*A bank which discounts a draft with bill of lading attached is not, 
in the absence of bad faith, answerable to the drawee for the perform- 
ance of the consignor’s contract.’’ Hawkins v. Alfalfa Products Co., 
152 Ky. 152, 153 S. W. 201, 44 L. R. A. (N. S.) 600. 

In the same case, upon page 603 of 44 L. R. A. (N. S.), it is stated 
that: 

‘“To impose upon the transferee of a bill of lading, who takes it in 
good faith, for a valuable consideration the duty of fulfilling the con- 
tract between the seller and the buyer would impair, if not destroy, the 
value of bills of lading as instruments of trade and commerce, in the 
transaction of which they play so usefula part. No bank would feel 
safe in advancing or lending money on a bill of lading, if the law bur- 
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dened it with the performance of the contract between the seller and 
the buyer, that it was not a party to.”’ 


The law accords such protection to a holder of a bill of exchange 
taken in the course of business for value, and legislation in some of 
the states of the Union has extended to the same class of persons a 
similar protection in other contracts. But this concession is made for 
the security and convenience, if not to the necessities and wants, of 
commerce, and is not to be extended beyond them. The party who 
claims the benefit of the exceptions to this principle must come within 
all the conditions on which it depends. If the bill is taken out of the 
course of trade, the rights of the holder are subjected to the operation 
of the general rule. Combs v. Hodge, 62 U.S. (21 How.) 397,16 L. 
Ed. 116, 117. 

The finding shows that the conveyance of the automobile and draft 
was absolute, and excludes all idea that it was the ordinary transaction 
of the discount of a draft with bill of lading attached. 

The fact that the automobile and draft were sold to the defendant 
bank before the shipment of the car to Munson is very material and 
one of the controlling features of the present case. At that time the 
contract was burdened with the duty of the Motors Company to ship 
and deliver the car which the plaintiff ordered. This the trial court, 
in effect, has found that the defendant bank itself undertook to perform. 

Undoubtedly it is true, as the parties claim, that there is no case 
just like the present one, but the rule is well established that when 
one takes an assignment of an obligation like the one now under con- 
sideration he takes it subject to all the equities that the debtor would 
have had against the assignor; in other words, the assignee must abide 
the case of the person hetakes. American Thresherman v. De Tamble 
Motors Co., 154 Wis. 366, 141 N. W. 210, 49 L. R. A. (N. S.) 644, 
and cases cited in the note. 

Owing to the clause relating to the inspection in the bill of lading, 
the plaintiff was unable to see the property until after he had paid the 
New Haven bank for the automobile, with the freight charges. After 
such payment the freight car was opened, and he then ascertained that 
the automobile was not of the type and equipment which he had ordered. 
His ignorance of a material fact misled him and he made payment to 
the defendant bank, which he would not have done if he had known 
that the automobile which the bank undertook to deliver tohim was not 
the one that he had ordered. The bank was not the assignee in the 
ordinary course of business and entitled to the same protection as a 
bank which had discounted a draft with a bill of lading attached. The 
facts found fully warranted the judgment by the court below. 

Assuming it to be true, as the defendant concedes, that the Motors 
Company is liable to the plaintiff for the damages which he has sus- 
tained by a breach of the contract, yet, under all the circumstances sur- 
rounding the transaction, it would not be just and equitable to compel 
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him to pursue a nonresident corporation into another jurisdiction irf the 
effort, more or less experimental and expensive, to collect such a claim. 
' This certainly should not be done when the facts show that the money 
was paid by the plaintiff to the National Exchange Bank, and that it 
1. was received by this defendant under such circumstances that the law 
will imply an obligation to repay it. 
The letter of June 17, 1912, signed by the cashier of the National 
s Exchange Bank, to James H. Webb, hereinbefore noticed, was prop- 
erly admitted. It contained a statement of a fact in and about the 
business in which the cashier was employed, and when he was actually 
engaged in that business. 
There is noerror. The other Judges concur. 





LETTER OF RECOMMENDATION. 


A letter of recommendation, vouching for the honesty and attention to busi- 
ness of the bearer, written by a bank cashier, does not render liable the cashier to 
| a bank, which loaned money in reliance on the letter, which money was lost through 
the dishonesty of the party recommended, where it does not appear that the state- 
ments in the letter were false to the knowledge of the writer. 


| Yates Center National Bank v. Allen, Supreme Court of Kansas, June 6, 1914. 141 Pac. Rep. 553. 


Action by the Yates Center National Bank against A. N. Allen and 
D. M. Kennedy. Judgment for defendants, and plaintiff appeals. 
Affirmed. 

BENSON, J. This is an action to recover for losses caused by giv- 
ing credit to the bearer of the following letter : 

‘“ The First National Bank, Chanute, Kansas, 1-19-09. 

‘Mr. C. G. Ricker, V. P., Yates Center National Bank, Yates 
Center, Kansas—Dear Sir: This letter will introduce to you Mr. 
Cecil C. Kennedy, who has just moved to your city to engage in the 
confectionery business. Mr. Kennedy is a son of Mr. D. M. Kennedy, 
our vice-president, and a boy whom I have known from infancy; he is 
honest and upright in every particular, as well as energetic and at- 
tentive to business. If you can be of any assistance to him at any 
time in any way, his father as well as myself will very much appreciate 
the same. ‘“ Yours truly, [Signed] A. N. Allen, Cashier.’’ 

The petition alleges that the defendant D. M. Kennedy, the father 
of Cecil C. Kennedy, is the vice-president and manager of the First 
National Bank of Chanute, of which the defendant A. N. Allen is 
cashier; that Cecil C. Kennedy had located in Yates Center, where he 
was engaged in the confectionery business; and that at the time the 
son so located the father induced the cashier to write the letter quoted 
above. 

It was alleged that, after receiving the letter, Mr. Ricker, acting 


NOTE.—For other similar decisions see Banking Law Journal Digest, § 260. 
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for the plaintiff’s bank, loaned to Cecil C. Kennedy various sums of 
money aggregating $1,538.22; that said Cecil C. Kennedy was not 
honest, nor upright, nor energetic, nor attentive to business, but was 
dishonest and wholly unreliable; that he falsely represented that he 
had a stock of goods to the value of $2,500, when in truth he was in- 
solvent and a bankrupt, and the stock was not worth over $600 or $700, 
and his wholesale bills were not fully paid, and only a few were paid; 
that he wanted the money borrowed to pay his bills, and had applied it 
to that purpose, but had not done so. 

In Russell v. Clark’s Executors, 7 Cranch, 69, 90, 91, 93 (3 L. Ed. 
271), the question of liability upon the following letter was considered: 

“Our friends Messrs. Robert Murray & Co., merchants in New 
York, having determined to enter largely into the purchase of rice and 
other articles of your produce in Charleston, but being entire strangers 
there, they have applied to us for letters of introducticn to our friend; 
in consequence of which we do ourselves the pleasure of introducing 
them to your correspondence as a house on whose integrity and 
punctuality the utmost dependence may be placed. They will write 
you the nature of their intentions, and you may be assured of their 
complying fully with any contracts or engagements they may enter 
into with you. The friendship we have for these gentlemen induces 
us to wish you will render them every service in your power; at the 
same time we flatter ourselves the correspondence will prove a mutual 
benefit. We are, with sentiments of esteem,’’ etc. 


It appears that this letter was followed by another, saying : 

‘* We are now to request that you will render them every assistance 
in your power.’’ 

Credit was given to Murray & Co. by the addressees of this letter, 
and the action was to charge liability upon the writers. In the course 
of the opinion in that case, Chief Justice Marshall said: 


‘* The law will subject a man, having no interest in the transaction, 
to pay the debt of another, only when his undertaking manifests a 
clear intention to bind himself for that debt. Words of doubtful im- 
port ought not, it is conceived, to receive that construction. It is the 
duty of the individual who contracts with one man on the credit of 
another not to trust to ambiguous phrases and strained constructions, 
but to require an explicit and plain declaration of the obligation he is 
about to assume. In their letter of the 20th, Clark and Nightingale 
indicate no intention to take any responsibility on themselves, but say 
that Mr. Russell may be assured Robert Murray & Co. will comply 
fully with their engagements. “4 

It is certain that merchants are in the habit of recommending 
correspondents to each other without meaning to become sureties for 
the person recommended, and that, generally speaking, such acts are 
deemed advantageous to the person to whom the party is introduced, 
as well as to him who obtains the recommendation. * 

‘In such a case it is certainly incautious and indiscreet to use 
terms which imply absolute and positive knowledge. It may, perhaps, 
be admitted that in such a case fraud may be presumed on slighter 
evidence than would be required in a case where a letter was written 
with more circumspection. Yet even in such a case, where the com- 
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munication is honestly made, and the party making it has no interest 
in the transaction, he has never been declared to be responsible for its 
actual verity.’’ 


Further quotations are not deemed necessary. Fraud was charged 
in that case; but it was not proven, and the decision was grounded 
upon the language of the letter. 

In Hardy v. Pool, 41 N. C. 28, a letter was considered which re- 
cited : 

‘“T am satisfied you will be safe in selling him any amount he may 


see proper to purchase. From my long acquaintance with him, I do 
not hesitate to say that he is as punctual a man as any I know.”’ 

Goods were sold on the faith of the letter, and, in an action against 
the writers, the court, by Ruffin, C. J., said: 

“It is plainly not a letter of credit, in which Freshwater under- 
takes anything for Wright, but a representation merely of his opinion 
of the other’s solvency and punctuality. It is not an engagement at 
all, and, indeed, as there is no intimation of mala fides on his part, he 
must be taken to believe what he said, and therefore no recovery could 
have been made from Freshwater on it in any form.’’ 


A specific recommendation of credit was held insufficient in Lord 
v. Colley, 6 N. H. 99, 102 (25 Am. Dec. 445). This is the letter: 


‘“ This may certify that Josiah Hobbs, Junior, is competent to pay 
the sum of $100 within any reasonable term of time, and we hereby 
recommend him as possessing credit to that extent.’’ 


It was said in the opinion: 


‘*It is well settled that an action of this kind cannot be sustained, 
unless the recommendation be both false and fraudulent. Recom- 
mendations are generally understood to be nothing more than the 
opinion of those who give them, resting upon common reputation, and 
the apparent circumstances of the individual recommended, and not 
upon any minute examination of his affairs. And it is well known 
that men who are apparently in good credit, and in easy circumstances, 
turn out to be, in reality, insolvent. It is therefore very obvious that 
a recommendation ought not to be presumed to be fraudulent merely 
because it happens not to be true.’’ 


It is urged in the argument that the statement that the writer of the 
letter had known the boy from infancy, and that he was honest and 
attentive to business, was the positive assertion of facts, rather than 
the expression of an opinion. Although not stated as a belief meiely, 
still such declarations concerning the character of another contained 
in letters of introduction are necessarily matters of belief, and are 
understood to be based upon observation of conduct, unless the de- 
clarant has some knowledge or notice to the contrary, in which case his 
statement would be fraudulent. But the guilty knowledge is not to be 
presumed in the absence of an averment of itsexistence. The customs 
of the business world anda just sense of the situation preclude the 
idea that such letters imply a guaranty beyond that of the gocd faith 
of the writer. 

If the acquaintances of a young man who is about to enter into 
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business can declare their faith in his integrity only upon peril of 
pecuniary loss, many worthy persons will be deprived of a very com- 
mon means of favorable introduction to the confidence of others which 
often becomes the foundation of future success. This conficence is 
often the only capital of the man. Those who frankly and honestly 
vouch for his integrity should not suffer if he fail to meet their expecta- 
tions. Where, however, the recommendation is made with knowledge 
of its falsity, or for a sinister purpose, the result may be otherwise. 
The letter does not indicate a purpose to be bound for the engage- 
ments of the person introduced, and, no fraudulent purpose teing al- 
leged, the petition did not state a cause of action. 
The judgment is affirmed. All the Justices concurring. 


PROVISION IN NOTE FOR ATTORNEY’S FEES. 





Raleigh County Bank v. Poteet, Supreme Court of Appeals of West Virginia, June 16, 1914. 82S. E. 
Rep. 332. 


’ 


and ‘‘$i0 attorney 
is void and unen- 


A provision in a note for ‘‘five per cent. collection fees,’ 
fee in addition to the attorney’s fee taxed or allowed by law,’ 
forceable, even under the Negotiable Instruments Law. 


’ 


Error to Circuit Court. Raleigh County. 

Action by Raleigh County Bank against J. H. Poteet and others. 
Judgment for plaintiff, and defendants bring error. Reversed and 
entered. 

POFFENBARGER, J. In this action on a note, atender of the amount 
conceded to be due was made after the institution of the action. Com- 
ing too late, it was wholly unavailing and futile, stopping neither in- 
terest nor costs, since we have no statute on the subject, modifying the 
common law. 28 Am. & Eng. Ency, 21; 38 Cyc. 147, 149—both citing 
numerous authorities. 

Professing to be in debt, the writ claimed damages in the sum of 
$2,500 and failed to specify the amount of the debt; wherefore it varied 
from the declaration claiming $2,200 as the principal of a note, $110 
as commission for collection thereof, and $10 as an attorney’s fee in 
addition to the fee allowed by law. Tocure this defect, the plaintiff 
amended the writ, with leave of the court and over an objection by the 
defendants. The amendment was properly allowed. Code, c. 125, § 
15 (sec. 4769); Ryan v. Coal & Coke Co., 69 W. Va. 692, 73S. E. 330; 
Barnes v. Grafton, 61 W. Va. 410, 56 S. E. 608. 

The inclusion in the judgment of the stipulated commissicn of 5 
per cent., $110, is the basis of the principal complaint. Such notes 
have not been in common use in this state, and the validity of such a 


NOTE.—For other similar decisions see Banking Law Journal Digest, § 51. 











LEGAL DECISIONS 753 


stipulation has never been passed upon by this court. An inference 
of a consensus of opinion among the members of the legal profession 
against it naturally arises from the absence of notes of that kind in 
the commercial paper of the state. Had it been regarded as legal and 
valid, no doubt they would have been abundant here as they are in 
other states in which such an addition is deemed valid, and our rerorts 
would afford many decisions affirming their validity and defining their 
operation, as do those of the states in which they have been sustained. 

As to the validity of the stipulation, the authorities in the various 
jurisdictions are in conflict. The following decisions uphold it: Shel- 
ton v. Aultman, 82 Ala. 315, 8 South. 232; Telford v. Garrels, 132 Il. 
550, 24 N. E. 573; Loan and L. Co. v. Klovdahl, 55 Minn. 341, 56 N. 
W. 1119; Peyser v. Cole, 11 Or. 39, 4 Pac. 520, 50 Am. Rep. 451; Im- 
ler v. Imler, 94 Pa. 372; Parham v. Pulliam, 5 Cold. (Tenn.) 497; 
Krause v. Pope, 78 Tex. 478, 14 S. W. 616; McIntire v. Cogley, 37 
Iowa, 676; Seigel v. Drumm, 21 La. Ann. 8; McCormick v. Swem, 36 
Utah, 6, 102 Pac. 626, 20 Ann. Cas. 1368; Bank. v. Gay, 114 Mo. 203, 
21, S. W. 479; Morgan v. Kiser, 105 Ga. 104, 31S. E. 45; Alexander 
v. McDow, 108 Cal. 25, 41 Pac. 24; Cloud v. Rivord, 6 Wash. 555, 34 
Pac. 136; Rinker v. Lauer, 13 Idaho, 163, 88 Pac. 1057. 

In the following cases it is denounced as a cover for usurious in- 
terest and a means of exacting the same or as a mere unenforceable 
penalty: Witherspoon v. Musselman, 14 Bush (Ky.) 214, 29 Am. 
Rep. 404; Ohio v. Taylor, 10 Ohio, 378; Bullock v. Taylor, 39 Mich. 
137, 33 Am. Rep. 356; Dow v. Updike, 11 Neb. 95, 7 N. W. 857; Tins- 
ley v. Haskins, 111 N. C. 340, 16 S. E. 325, 32 Am. St. Rep. 801; 
Rixey, Trustee, v. Pearre Bros., 89 Va. 113, 15 S. E. 498; Boozer v. 
Anderson, 42 Ark. 167. 

By this collation, which does not include all the cases, by any 
means, but enough to disclose the attitudes of the various courts of 
last resort, a decided preponderance in number favoring the validity 
of the stipulation appears. But, in some of the states, it is authorized 
by statute. How many need not be ascertained. It is in lowa for one. 
Notwithstanding the admitted preponderance, the solution of the 
question is one of reason as well as of authority and we are under no 
duty to yield to the mere force of numbers. Besides, the policy of 
this state, as disclosed by its statutes relating to costs and interest, 
and the censensus of legal opinion as revealed by a settled and long- 
continued course of conduct in business, must be considered. 

Impartial writers of recognized ability, after having considered 
both classes of cases and the reasoning upon which they stand, have 
unhesitatingly given their approval to those Cecisions which condemn 
the stipulation and refuse to enforce it. Mr. Daniel, im his work on 
negotiable instruments, expresses himself thus: 

‘“ Unless there be some statute under which such stipulations are 
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permissive, it certainly tends to the oppression of debtors to sanction 
their incorporation in commercial instruments; and they are therefore 
against the policy of the law and void.’’ 


Judge Caldwell, in Banks v. Sevier (C. C.) 14 Fed. 662, quotes 
from 14 Am. Law Rev. 858, as follows: 


“*Itseems to us to be more consistent with public policy to consider 
all such agreements as absolutely void. They can readily be used to 
cover usurious agreements, and excessive exactions may be made 
under the guise of an attorney fee.’’ 


Judge Cooley, of Michigan, a great author as well as an able judge, 
expressed himself thus in Bullock v. Taylor, 39 Mich. 137, 33 Am. 
Rep. 356: 

‘“ A stipulation for such a penalty, we think, must be held void. 
It is opposed to the policy of our laws concerning attorney’s fees, and 
it is susceptible of being*made the instrument of the most grievous 
wrong and oppression. It would be idle to limit interest toa certain 
rate, if under another name forfeitures may be imposed to an amount 
without limit. The provision in those notes is as much void as it 
would have been had it called the sum imposed by its true name of 


forfeiture or penalty. There is no consideration * * * that can 
support it.’’ 


The negotiable instruments law (chapter 81, Acts of 1907 ; chapter 
98A of the Code) has not altered this policy. Negotiability of paper is 
one thing, and the policy of the state as to usury and other oppressive 
practices quite another,and that statute deals with the former,not the lat- 
ter. It says not a word about usury. Its purpose was to establish uni- 
formity in the quality, characteristics, and incidents of negotiable paper 
and to extend the principle of negotiability; but it assumed the val- 
idity of the paper contemplated. In other words, it assumed the paper 
to be such as the law permits the parties to make and allows the courts 
to enforce. Norule or principle of construction justifies the ccurts in 
saying its very general terms repeal positive statutes relating to sub- 
jects other than negotiability of valid paper. On the contrary, the 
rules of construction forbid it. Reeves v. Ross, 62 W. Va. 7, 57S. E. 
284; Conley and Avis v. Coal & Coke Ry. Co., 67 W. Va. 129, 67 S.E. 
613; 36 Cyc. 1146; 26 Am. & Eng. Ency. L. 640; Lewis’ Sutherland, 
Statutory Con. § 274 (old Ed. 157). 

The trial court erroneously included the commission in its judg- 
ment. It likewise erred in the refusal of credit for usurious interest 
paid to the bank amounting to $39.66. As credit for this item was 
claimed in the pleadings no principle upon which it could be disallowed 
is perceived. Deduction of these two items from amount of the judg- 
ment leaves $2,270 as amount for which it should have been rendered. 

The judgment will be reversed and judgment entered here for said 
sum, as of the 4th day of September, 1912, with interest thereon from 
that date until paid and costs in the court below. Costs in this court 
will be adjudged to the plaintiff in error. 
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NEGOTIABILITY. 
National Bank of Newbury v. Wentworth, Supreme Judicial Court of Massachusetts, May 22, 1914. 105 


N. E. Rep. 626. 


A note is not rendered nonnegotiable by a clause reading ‘‘value received as 
per contract.’’ 


Action by the National Rank a Newbury against Charles S. Went- 
worth. Onreport. Judgment for plaintiff. 

BRaLey, J. We assume as the counsel for the respective parties 
have assumed at the argument and in their briefs, that the promissory 
notes in suit were delivered to the payee in this commonwealth, and 
are governed by our negotiable instruments act found in R. L., c. 73. 
Nashua Savings Bank v. Sayles, 184 Mass. 520, 522, 69 N. E. 309, 100 
Am, St. Rep. 573; American Malting Co. v. Souther Brewing Co., 
194 Mass. 89, 80 N. E. 526. The plaintiff bank is the indorsee, and 
the presiding judge was warranted upon the evidence in finding that 
it is a holder in due course unless the words written by the defendant 
on the face of each note, ‘‘value received as per contract,’’ makes his 
promise as maker conditional upon the performance by the payee of 
the preceding contract between them appearing in the record, for the 
sale and shipment of the lumber. The defendant urges that, the words 
having been placed upon the notes before delivery, the original parties 
must have intended to incorporate this contract, and negotiability is 
lacking because a sum certain is not payable at a time fixed in the fu- 
ture. Costello v. Crowell, 127 Mass. 293, 34 Am. Rep. 367; R. L. c. 
73, § 18, cl. 3. Ifthe words had been, ‘‘subject to the contract for 
lumber,’’ or even ‘“‘subject to the contract,’’ the principle invoked 
would have been applicable. The notes would not have been the de- 
fendant’s unconditional promise to pay a definite sum. Hubbard v. 
Mosely, 11 Gray, 170, 71 Am. Dec. 698 ; American Exchange Bank v. 
Blanchard, 7 Allen, 333; Sloan v. McCarty, 134 Mass. 245. But while 
the defendant doubtless intended to guard against the payment of 
money for which in the future he did not receive an equivalent, and 
the payee has gone into bankruptcy, the language used does not affect 
the payment of the amounts shown by the notes. By their position, 
the words well might lead the plaintiff who is not charged with actual 
notice to understand that they were not to be disconnected and applied 
to an independent outstanding agreement by which the promise was to 
be modified or restricted, but they referred solely to the consideration 
for which the notes were given. R. L. c. 73, § 69. We are unable 
consequently to distinguish the case at bar from Taylor v. Curry, 109 
Mass. 36, 12 Am. Rep. 661, where the phrase relied on to destroy ne-" 
gotiability was, ‘‘for value received on policy No. 33,386.’’ It was said 
by Mr. Justice Chapman in delivering the opinion of the court: 

‘“ The words * * do not express any ‘contingency as tothe payment 





NOTE. —For other similar decisions, see Banking Law Journal Digest, § 300. 
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of the notes, or refer to any fund out of which they are to be paid, but 
appear to refer to the consideration for which they are given. Sucha 
reference may be for mere convenience, or for any other reason, but it 
cannot be interpreted as a modification of the promise.’’ 

See also Chicago Ry. Equip. Co. v. Merchants’ Nat. Bank, 136 U. 
S. 268, 283, 285, 10 Sup. Ct. 999, 34 L. Ed. 349; Jury v. Barker, El. 
B. & E. 459. 

By the terms of the report judgment is to be entered for the plain- 
tiff for the amount of each note with interest from maturity, and costs. 

So ordered. 


USURIOUS INTEREST COLLECTED BY NATIONAL 
BANK. 





Farmers Nat. Bank of Wewoka v. McCoy, Supreme Court of Oklahoma, June 23, 1914. 141 Pac. Rep.791. 


When a national bank knowingly collects usurious interest the person paying 
it may recover back twice the amount of interest thus paid. 





Action by T. B. McCoy against the Farmers’ National Bank of 
Wewoka. Judgment for plaintiff, and defendant brings error. Af- 
firmed. 

HARRISON, C. This is an action by T. B. McCoy against the Farm- 
rs’ National Bank for usury alleged to have been collected from 
McCoy by said bank on six separate promissory notes. The alleged 
aggregate of interest paid on said notes was $101.50, and judgment 
was asked for double the amount of interest paid, $203.00, and for an 
attorney fee of $50. The cause was tried and verdict returned in favor 
of McCoy for the sum of $203. The court, however, held that a re- 
covery for $203 was not sustained by the evidence but held that plain- 
tiff under the evidence was entitled to recover the sum of $159. 
Whereupon McCoy filed a remittitur for the sum of $42, and the court 
rendered judgment in favor of McCoy for $159. From such judgment 
the bank appeals upon six separate assignments of error. We will no- 
tice these in their order. 

The third assignment is that the court erred in admitting any evi- 
dence over defendant’s objection because the petition failed to state a 
cause of action. It will be observed that the section under which the 
action is brought provides: 

“The taking, receiving, reserving, or charging a rate of interest 
greater than is allowed by the preceding section, when knowingly done, 
shall be deemed a forfeiture of the entire interest. * * * The per- 
son by whom it has been paid, or his legal representatives, may re- 


cover back in an action in the nature of an action of debt, twice the 
amount of the interest thus paid. * * " 


The petition very clearly, and we think with sufficient conciseness, 
NOTE.—For other similar decisions see Banking Law Journal Digest, § 500. 
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alleges the date of the note, the face of the note, the amount of principal 
received on such note, and the amount of interest paid on same, attach- 
ing each note to the count to which it belongs, and alleging that the 
defendant bank did corruptly, knowingly, wrongfully, and illegally 
charge, take, reserve, and receive from plaintiff the amount of interest 
so usuriously charged. These facts in our judgment were sufficient to 
constitute a cause of action under the above statute. 

Assignments 4 and 5 are presented together and relate to the giv- 
ing of certain instructions by the court and the refusal to give certain 
instructions requested by defendant. The instructions complained of 
are paragraphs 3 and 4 of the court’s charge, which are as follows: 


‘“(3) The burden of proof is on plaintiff to make out his case by a 
fair preponderance of the evidence. 

‘* (4) In this state a bank is not permitted under the law to know- 
ingly collect a greater rate of interest than 10 per cent. per annum for 
the loan or use of money, and, in case a greater rate of interest has 
been knowingly charged by a bank, the person from whom same is col- 
lected is entitled to recover double the amount of interest so paid from 
the bank so knowingly collecting same, by suit brought within two 
years after the said collection.’’ 


We are unable to see wherein the law is so misstated in the foregoing 
paragraphs of the court’s charge as to justify a reversal of the judg- 
ment. True, it is held by the United States Supreme Court in Wheeler 
v. Union Nat. Bk., 96 U. S. 270, 24 L. Ed. 834, in an opinion by Mr. 
Justice Harlan: 


‘“The statute should be liberally construed to effect the ends for 
which it was passed; but a forfeiture under its provisions should not 
be declared unless the facts upon which it must rest are clearly estab- 
lished. It should appear affirmatively that the bank knowingly re- 
ceived or reserved an amount in excess of the statutory rate of interest. 


Now the fact that the plaintiff paid more interest than the law 
authorized to be charged, and that the bank received such amount, 
and the amount thus paid is not denied, and the same being true in 
reference to the interest paid on each note, and there being no con- 
tention that any mistake or unintentional error in collection was made, 
under the universal rule of law, the bank is presumed to know what 
the law was and to have intended to do what it did. This, we 
think, meets every requirement in Wheeler v. Union National Bank, 
supra. 

The instructions requested by plaintiff in error, so far as they 
correctly state the law, were substantially given in the court’s 
charge. Hence it was not error to refuse them. Enid City Ry. Co. v. 
Addie Reynolds, 34 Okl. 405, 126 Pac. 193; McMaster v. Bank, 23 
Okl. 550, 101 Pac. 1103, 138 Am. St. Rep. 831; Einch v. Brown, 27 
Okl. 217, 111 Pac. 391; Ellet-Kendall Shoe Co. v. Ross, 28 Okl. 697, 
115 Pac. 892. 

The sixth assignment is error in overruling motion for new trial. 
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The matters therein presented were included within the propositions 
heretofore determined. 


We find no reversible error in the record, and the judgment of the 
trial court is affirmed. - 


Per Curtam. Adopted in whole. 





DUTY TO NOTIFY BANK OF PAYMENT ON 
FORGED CHECK. 


Connors v. Old Forge Discount & Deposit Bank, Supreme Court of Pennsylvania, April 20, 1914. 91 Atl. 
Rep. 210, 


Where the drawer of a check, which the drawee bank paid on a forged indorse- 
ment, neglected to notify the bank for forty-three days after the discovery of such 
fact, the bank is not liable to the drawer. 


Assumpsit by Henry Connors against the Old Forge Discount & De- 
posit Bank and another, to recover the amount of a check paid by de- 
fendant on a forged indorsement. From an order refusing to take off 
non-suit, plaintiff appeals. Affirmed. 

Brown, J. Plaintiff’s cause of action, as set forth in his statement 
of claim, is that, as one of the depositors of the defendant, a banking 
institution, he drew a check on it which it paid and charged to his ac- 
count on the forged indorsement of the payee; and he seeks to recoveron 


the averment that, when hediscovered thatthe payee’s indorsementwas . 


forged, he immediately notified the bank of the forgery. Ifthe material 
averment that notice had been given to the bank by the appellant 
promptly upon his discovery of the forgery had been supported by 
proof, the case would have been for the jury. The non-suit, which the 
court in banc refused to take off, was evidently directed by the trial 
judge because that averment was notso supported. While no reason 
was given for entering the nonsuit, and none for refusing to take it off, 
it ought, under the material facts in the case, as developed by the 
plaintiff himself, to have been entered for his delay in notifying the 
bank of the forgery; and it is to be assumed it was entered for that rea- 
son. The vindication of the judgment of the court below is to be 
found in a brief recital of those facts. 

On January 24, 1910, M. Morris Moskovitz, a member of the bar 
of Lackawanna county, applied to the appellant for a mortgage loan to 
one of his clients, Alexander Szeghi. In company with Moskovitz the 
appellant viewed the property which the former told him belonged to 
Szeghi, and, having been assured by Moskovitz that the title was 
good, he accepted and left for record a mortgage, apparently signed 
and acknowledged by Szeghi. The mortgage was delivered to the ap- 
pellant by Moskovitz, who stated that Szeghi was not able to be pre- 
sent on account of business engagements. Upon receipt of the mort- 





NOTE.—For other similar decisions see Banking Law Journal Digest, § 197. 
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gage, the appellant handed Moskovitz his check for $1,450, the amount 
of the loan, drawn on the appellee to the order of Szeghi. Moskovitz 
deposited this check, bearing the forged indorsement, ‘‘Alexander 
Szeghi,’’ to his own credit in a bank, which forwarded it to the de- 
fendant bank, where it was paid and charged to the appellant’s account. 
Early in May, 1910, he went to Europe, and returned to Scranton on 
the 18th of the following month, when he learned that Moskovitz was 
a defaulter and had absconded. He then went to look at the property 
described in the mortgage and learned that Sezghi was not-the owner 
of it. Having learned that a fraud had been practiced upon him, he 
immediately consulted a lawyer, and on or about June 20th went tothe 
Union National Bank of Scranton to consult Mr. Wollerton, the cashier, 
about the situation. His testimony as to this is as follows: 

‘*Q. Why did you goto Mr. Wollerton? A. I went there for in- 
formation, to find something out, if the check was forged or not, if the 
right party got the money or didn’t get the money. I didn’t know how 
to make out. I wasn’t inany doubt thatthe party didn’t get the money.’’ 

Two or three days later (on the 23d of June) he employed counsel, 
to whom he said according to his own testimony: ‘‘The check was 
misindorsed, and the bank had no business to cash the check.’’ On 
July 2d, without having given the bank any notice of what he then 
knew had been a mispayment by it, he went to Oklahoma, returning 
to Scranton on the 26th or 27th of the same month. On August Ist he 
got from Mr. Wollerton, the cashier of the Union National Bank, the 
check which he had left with him, and handed it to his attorney, with 
instructions to notify the bank of the mispayment. This notice was 
given August 5th, or 42 days after June 23d, when the appellant must 
have known that the indorsement of the payee was forged. It is idle 
for him to now contend, as he does, that he did not then know that the 
forgery had been perpetrated. Out of his own mouth there is an ad- 
mission that on or about June 20th he started an investigation to as- 
certain whether the indorsement of the payee was forged, and two 
days later he informed his own attorney that the check Lad been mis- 
indorsed and that the bank had no business to cash it. It was his duty 
to then promptly notify the bank of its mispayment, on what he avers 
in his statement of claim was the forged indorsement of Szeghi’s name. 
In the face of all this it is urged that the jury ought to have been 
allowed to pass upon the question of the appellant’s prcmpt notice to 
the bank. To have submitted that qyestion to them would have been 
such manifest error that the trial judge may be excused for not giving 
his reason for entering the nonsuit. Among the authorities that ccm- 
pelled him to declare that the plaintiff could not recover reference need 
be made only to McNeeley v. Bank of North America, 221 Pa. 588, 70 
Atl. 891, 20 L. R. A. (N. S.) 79. 

Judgment affirmed. 








760 THE BANKING LAW JOURNAL 


RIGHT OF BANK TO CHARGE BACK TO DEPOSI- 
TOR CHECK LOST IN MAIL. 


Spooner v. Bank of Donaldsonville, Supreme Court of Georgia, July 24, 1914, 82 S. E. Rep. 625. 


(Syllabus by the Court.) 

In this suit, brought to recover of the defendant bank a stated sum, 
it is alleged, in substance, that the plaintiff was a depositor in the de- 
fendant bank, and carried a deposit account therein to his credit, sub- 
ject to his check. Onacertain day he deposited to his credit in the 
bank a check drawn on a bank at another place by a named person, 
payable to the order of the piaintiff and by him indorsed in blank, 
which check so deposited; the defendant received and placed as a credit 
on plaintiff’s deposit account in the bank and gave him a deposit slip 
stating that his deposit account had been credited with the amount of 
the check on that date, and afterwards the plaintiff drew checks in the 
usual course of his business against said deposit which were paid by 
the defendant. Subsequently he placed other moneys and checks to 
the credit of his account, as had been his custom before and after said 
date. It is alleged, further, that the plaintiff, under his dealings as a 
depositor with the defendant, had the right to draw immediately against 
his account credited with the deposit of the check stated, but that 
about a month subsequently to the deposit of the check the defendant 
charged his deposit account with the amount of the check, taking this 
sum from him without his knowledge or consent, and after charging his 
account with this sum, refused, after demand, to return it to him or to 
his account, and notified him that the check had been lost in the mail, 
and for this reason it could not be returned to him. 


Held, that the court below erred in sustaining a general demurrer 
to the petition and in dismissing the case. Under the allegations of 
the petition, the transaction between the depositor and the bank con- 
stituted a sale of the paper to the bank, and vested the title to the same 
in the bank, and the cash became the property of the depositor, and 
the bank did not have the right to charge back the amount of the 
check against the account of the depositor. , 


(a) Any right which the bank may have against the plaintiff by 
reason of his indorsement is not now involved. 


Error from Superior Court, Decatur County; Frank Park, Judge. 

Action by J. G. Spooner against the Bank of Donaldsonville. From 
a judgment sustaining a demurrer to the petition, plaintiff brings 
error. Reversed, and motion for rehearing denied. 

Beck, J. Judgment reversed. All the Justices concur. 

On Motion for Rehearing. . 

It is unnecessary to discuss questions which may arise under the 
evidence on the final trial. Allthat is now held is that the allegations 
of the p2tition are sufficient to withstand a general demurrer. 

Motion denied. 





NOTE.—For other similar decisions see Banking Law Journal Digest, §§ 126, 127. 
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ALTERATION—NEGOTIABILITY. 


Harrison v. Hunter, Court of Civil Appeals of Texas, June 24, 1914. 168 S. W. Rep. 1036. 





Detaching a note from the order to which it is attached for the purpose of ne- 
gotiating it does not constitute an alteration of the contract, where the order ex- 
pressly provides that the note may be detached. 

A note is not rendered nonnegotiable by the fact that it is payable in install- 
ments, nor that all installments mature at the holder’s option upon default for 30 
days in the payment of any installment, nor that it provides for a discount of 6% 
in the event of full payment of the note upon the maturity of the first installment. 


Action by C. W. Harrison against C. L. Hunter and others. Judg- 
ment for defendants, and plaintiff appeals. 

Reversed and rendered. 

HENDRICKS, J. Theappellant, C. W. Harrison, sued the appellees, 
C. L. Hunter and Seth Treadwell, as the makers of the following 
promissory note: ‘September 11, 1912. 

‘“ For value received, the undersigned promises to pay at Iowa City, 


Iowa, to the order of Lyon-Taylor Company three hundred & no/100 
dollars as follows: 


Three months after date;12/11/12 . ...... . . $7500 
Five months after date, 2/11/13 . ....... . .. 7500 
Seven months after date, 4/11/13 eee) 6. he sa ae 
Eight months after date, 5/11/13 . . ~ we ae 


‘A discount of 6% will be given if the full amount of this instru- 
ment is paid at maturity of the first installment. Nonpayment of any 
installment for more than thirty days after maturity renders remaining 
installments due at holder’s option.’’ 

The record is thatthe Lyon-Taylor Company, the payee in the note, 
sold the defendants a piano, for which the latter executed a written 
order, and at the same time executed the above note in payment for 
saidpiano. The written order executed by defendants described the 
note as a detachable note, and it was expressly stipulated in said order 
that if the same was accepted, said note would be detached. The order 
made by the defendants for the piano was accepted by the Lyon-Taylor 
Company, and the note was detached from said order, and on the 9th 
day of October, 1912, before the maturity of the first installment in 
siid promissory note, the same was sold and transferred to appellant, 
Harrison, for a valuable consideration. The order mentioned and the 
note described were on one sheet of paper, separated by a perforated 
line and easily detached. The defendants, appellees herein, answered 
by non est factum that said note was only part ofa contract constituting 
a single writing, separated by said perforated line, which was deceptive, 
and that the detaching of the note from the contract by the Lyon-Taylor 
Company was an alteration and a forgery, further alleging that the 
plaintiff was not an innocent purchaser of the instrument in due 


NOTE.—For other similar decisions see Banking Law Journal Digest, 36, 305. 
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course of business, and also that the consideration for said note had 
failed. 

The only issue submitted to the jury affecting the note and appel- 
lant’s cause of action was: 

‘“Did the defendants herein in the execution of the contract in ques- 
, tion, authorize the detachment of the note sued on herein, so that it 
might becomea negotiable instrument in the hands of said Lyon-Taylor 
Company ?’’ 

One of the appellees, C. L. Hunter, testified in part with reference 
to the transaction of the execution of the note and order as follows: 


‘“The note and the order signed by us and introduced in evidence 
were upon one single sheet of paper that appeared to have perforated 
or dotted lines’’ separating the note from the order. 


He also said: 


‘‘T read the note and the order and knew what they contained before 
I signed them.’’ . 


The other appellee, Treadwell, and co obligor of said note, testified 
that Mr. Hunter attended to the matter principally, and that he did not 
pay much attention to the transaction. There is no fraud in issue in 
the cause, except that attempted to be raised by the defendants with 
reference to the form of the instruments, with the perforated line be- 
tween the same, and the alleged lack of authority by Lyon-Taylor Com- 
pany in detaching the note. The order for said piano by Hunter & 
Treadwell, and the sale of same by Lyon-Taylor & Co., was in fur- 
therance of an advertising scheme, ostensibly for the benefit of the 
business of the former in offering the piano as a prize to the perscn 
securing the highest number of votes; the butcher business of appellees 
to be increased thereby. There is a guaranty of increased sales by the 
Lyon-Taylor Company, with reference to the business of Hunter & 
Treadwell, and the latter testified in a general way that the advertis- 
ing scheme was a failure in so far as increasing their business was 
concerned. 

The appellant, Harrison, testified that when he purchased the note, 
before the maturity of the first installment, it was not attached to any 
contract or order, and the first time that he received any information 
to the effect that the note was questioned was through his attorneys; 
that he was not acquainted with the methods used by the Lyon-Taylor 
Company of disposing of prize pianos. The assistant manager and 
financial secretary of the company testified to the sale of the note to 
the appellant, along with other notes, for the sum of $1,000. 

The appellant assigns that the trial court erred in refusing his re- 
quested instruction for peremptory verdict, which assignment we think 
should be sustained. There was not any alteration of this contract; 
the defendants authorized, in the order for the piano, the Lyon- 
Taylor Company to detach said note when said order was accepted by 
said company, which was done. The note is also negotiable; because 
the whole amount of the note is payable in installments, does not des- 
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troy its negotiability. The installments are payable at a definite 
time for a definite amount; and the further feature maturing all the 
installments by the nonpayment of any installment, for more than 30 
days after maturity, permitiing the holder, at his option, to mature all 
of said installments, likewise does not destroy its negotiability. 


‘“A note payable by installments, the whole of which is to become 
due upon failure in the payment of one installment, is negotiable; and 
so is a note the whole amount of which is to become due upon default 
in payment of one installment of interest.’’ A. & E. Enc. of Law (2d 
Ed.) vol. 4, p. 94. . 


The only entertainable doubt as to the negotiability of this instru- 
ment, results from the following provision: “‘A discount of six per 
cent. will be given if the full amount of this instrument is paid at ma- 
turity of the first installment,’’ which, however, is a definite amount 
payable at a definite time, reducing the note a certain amount if the 
option is exercised. A note payable ‘‘on or before’’ a certain date is 
negotiable. The maker of such an instrument has the option to pay 
at any time before the stated maturity of the same, but the payee or 
holder of said note cannot, of course, demand payment before that day. 
National Bank: v. Kenney, 98 Tex. 293, 83 S. W. 368. It is unneces- 
sary to cite the Texas authorities holding that a stipulation for 10 rer 
cent. attorney’s fees upon principal and interest does not destroy in 
this state, the negotiability of a promissory note; the amount is made 
certain. The Supreme Court of Minnesota, in the case of Loring v. 
Anderson, 95 Minn. 104, 103 N. W. 723, had under consideration a 
note containing the following stipulation: 


‘*A discount of six per cent. to be allowed if paid on or before Oc- 
tober 1, 1903.’’ 


That court recognized the doctrine that if there is a promise to pay 
a statedsum of money, plus or minus an indefinite amount or discount, 
the instrument is nonnegotiable, holding, however, that: 


‘*An instrument, whereby the maker promises to pay to the payee, 
or order, or bearer, a definite amount or discount, is a promissory note, 
and * * is negotiable.’’ 


That court cited, and quoted from, the case of Mansfield Savings 
Bank y. Miller, 2 Ohio, Cir. Ct. R. 96, not accessible to us, announc- 
ing the same doctrine, applicable to a note, and containing substan- 
tially the same provision. The Supreme Court of Minnesota further 
said: 

‘While there is a contingency before the maturity of the note as to 
whether the maker will pay it at maturity or before, there is no con- 
tingency or uncertainty as to the amount to be paid in full discharge 


of the note at maturity, or at any time before, if the maker elects to 
pay before.’’ 


If the note is negotiable, the appellant is an undisputed, innocent 
purchaser of the same, aud we reverse and render such judgment as 
the trial court should have rendered, for the full amount of the note, 
principal, and interest in favor of the appellant against appellees. 

Reversed and rendered. 
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PROOF OF ALTERATION. 


Cavitt v. Robertson, Supreme Court of Oklahoma, July 28, 1914. 142 Pac. Rep. 299. 





Where the maker of a note defends on the ground that it was wrongfully altered 
after it left his hands, the burden is upon him to establish the alteration by a pre- 
ponderance of the testimony. 


Action by Rosey Robertson against Frank O. Cavitt. Judgment 
for plaintiff, and defendant brings error. Affirmed. 

GALBRAITH, C. This is an appeal from the judgment of the county 
court of Tulsa county, rendered upon the verdict of a jury inan action 
upon two promissory notes. The petition set out the notes in two sep- 
arate counts, and prayed for judgment in the aggregate amount there- 
of and interest. 

The answer was a general denial, which was duly verified. The 
plaintiff called the defendant as a witness, and by him proved the ex- 
ecution of the notes, and then offered the notes in evidence, and they 
were admitted. On cross-examination the defendant was permitted to 
testify, over objection, that the notes were not the same as they were 
when executed, but they had been changed without his knowledge or 
consent by alteration, inthis: That when executed the notes called 
for 8 per cent. interest and these notes admitted in evidence provided 
for 10 per cent. On re-examination he testified, over the objection of 
his counsel, that the notes were given in payment of the purchase 
money for part of the allotment of the plaintiff, who was a Creek freed- 
woman, and that they had not been paid. The defendant demurred to 
the evidence, and, when this was overruled, called no witnesses in his 
behalf, but rested, and the court instructed the jury as to the law, tell- 
ing them that the burden was on the defendant to show that the notes 
had been materially changed after they were signed and delivered, 
without the knowledge or consent of the makers, and that, if they 
found the notes had been changed in any material respect, they should 
find for the defendant, and otherwise correctly instructed them as to 
the law arising upon the issues made by the pleadings and the evidence 
in the case. The verdict was for the plaintiff for the amount of the 
notes and interest. 

Error is assigned in overruling the demurrer to plaintiff’s evidence. 
The execution of the notes was proved by the defendant himself, and 
they were properly admitted in evidence, and when in evicence were 
sufficient to sustain the verdict. The rule as to the admissibility of 
the notes under the circumstances is well stated in 1 R. C. L. par. 5, 
p. 969, as follows: 


‘* Where an instrument clearly shows upon its face that it has been 
alt red in some material part, the proper course is for the presiding 
judge to determine, upon inspection and in view of the state of the 
evidence at the time, whether further proof in explanation of the 





NOTE.—For other similar decisions see Banking Law Journal Digest, § 43. 
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alteration shall then be required before the instrument is admitted; 
and where an instrument has been admitted by the court upon an in- 
spection thereof, the presumption is that there were no alterations 
apparent upon its face which required explanation, or the court would 
not have admitted it in evidence without first calling for proof ex- 
plaining the alterations. If, however, the preliminary question 
whether there has been an alteration is doubtful, it is forthe jury. In 
ancient times when few could write, and when the business which re- 
quired the writing was done by those who were skillful, the court took 
it upon itself to decide, upon an inspection of the instrument which 
was suspicious by reason of any apparent alteration, that it was void; 
but as the manner of conveyancing swelled frcm small] to large and 
voluminous deeds, the courts, instead of discharging deeds contain- 
ing erasures or interlineations as void, referred them to the jury, up- 
on the issue of non est factum, to decide whether such deeds were the 
original contracts delivered by the parties; and the general rule would 
now seem to be that the court, upon the usual proof of the execution 
of the instrument, should admit it in evidence, without reference to 
the character of any alterations upon it, about which the court will 
presume nothing, leaving the whole question to be passed upon by 
the jury, whose province it is, as judges of the fact, to determine by 
the appearance of the instrument itself, or from that and other evi- 
dence in the case whether the alteration was made by a party thereto, 
or by a stranger, whether it was made before the instrument was ex: 
ecuted or afterwards, and with what intent it was made. . 
While in various jurisdictions different presumptions are said to exist 
as to these questions of fact, dependent upon the appearance of the 
instrument when offered in evidence, yet in all of these jurisdictions 
such presumptions are rebuttable, and the questions in the end are for 
the jury to consider in the light of all the evidence, intrinsic or ex- 
trinsic.’’ 

[1] The notes appear from the copy set out in the record to be reg- 
ular in form upon their face, and there is nothing to suggest an 
alteration or change in them except the testimony of the defendant. 
The jury heard this testimony, and also had before them the original 
notes. This exception is without merit. 

[2] It is also complained that the court erred in instructing the 
jury that the burden was on the defendant to show a material altera- 
tion of the note, if any had been made, without his consent. In 1 R. 
C. L. p. 1041, par. 73, it is said: 

‘“ There seems to be no dissent from the rule that where no altera- 
tion is apparent on the face of an instrument the burden of proving 
that there has in fact been an alteration is on the party alleging it.’’ 


The general rule as to the burden of proof is announced by this 
court in Fifth Avenue Library Ass’n v. Philjips, 39 Okl. 799, 136 Pac. 
1076, the first paragraph of the syllabus reading as follows : 


‘“ Ordinarily the burden of proof as to any particular fact rests up- 
on the party asserting such fact.’’ 


In Richardson et al. v. Fellner, 9 Okl. 513, 60 Pac. 270, the fourth 
paragraph of the syllabus reads as follows: 


‘“ Where the execution of a note is denied under oath, and on the 
trial the genuineness of the signatures to the note are admitted, but 
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it is claimed that a material alteration has been made in the note sub- 
sequent to its execution, the presumption will be entertained that all 
alterations or interlineations were made prior to and with the consent 
of the makers and the burden will be on the one alleging such altera- 
tions to show that they were made subsequent to the execution of the 
instrument, and without the consent of the makers.’’ See, also, 
Cedar Rapids Natl. Bank v. Bashara, 39 Okl. 482, 135 Pac. 1051. 


Giving the instruction complained of was not prejudicial error. 
The law placed the burden on the defendant to sustain the charge he 
made that the notes had been materially changed after their delivery 
and without his consent. He did not sustain this burden. 

We are convinced from a careful reading of the record that the 
jury returned a righteous verdict, and we recommend that the excep- 
tions be overruled and that the judgment appealed from, be affirmed. 

Per CurrtAM. Adopted in whole. 





RIGHTS OF HOLDER IN DUE COURSE. 


Commerce Trust Co. v. Grimes, Supreme Court of South Carolina, July 17, 1914. 82 S. E. Rep. 420. 





The holder in due course of a note takes it free trom the defense of want of 
consideration. 


Action by the Commerce Trust Company, a corporation created by, 
and existing under, the laws of the state of Missouri, against M. L. 
Grimes and others. From a judgment for defendants, plaintiff ap- 
peals. Reversed. 

FRASER, J. This is another action on a note given by persons in 
this state to McLaughlin Bros. The undisputed evidence showed that 
the respondents executed negotiable notes to McLaughlin Bros., that 
the notes were assigned for value before maturity to the appellant; and 
there is no evidence to show that the assigns had notice of any want of 
consideration. 


This case is governed by the case of the Bank v. Wallace, 97 S. C. 
32, 80 S. E. 460, and the Bank v. Stackhouse, 91 S. C. 455, 74 S. E. 
987, 40 L. R. A. (N. S.) 454. Inthe former case the Chief Justice, in 
delivering the opinion of this court, said: 

*“When the case of Bank v. Stackhouse, 91 S. C. 455, 74 S. E. 977, 
40 L. R. A. (N. S.) 454, was decided by this court, it did not seem to 
the writer of this opinion that the plaintiff therein was prima facie a 
bona fide holder of the note upon which the action was brought. The 
principles then announced are practically the same as those involved 
in the present case. He therefore feels constrained to follow that 
case:as an authority, as long as it remains of force. 

**Judgment affirmed.’’ 

This court is bound by those two opinions to reverse the judgment 
in this case. A verdict for the plaintiff in this case should have been 
directed. No other questions arise. 

The judgment appealed from is reversed. 


NOTE.—For other similar decisions see Banking Law Journal Digest, § 227. 











THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 
BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


IV. PAYMENT OF CHECKS (Con © rved 


Sec. 113. Bank’s Liability to Depositor Where Check is Paid on Forged 
Indorsement. 


A drawee bank is bound to ascertain at its peril the genuineness of 
the indorsements upon checks drawn upon the bank. If it pays a 
check, on which there is a forged indorsement, it cannot charge 
the amount against the drawer’s account, unless the bank was 
misled into making the payment by the fault or negligence of the 
drawer. 


§ 113. Bank’s Liability to Depositor Where Check is Paid on 
Forged Indorsement.—At one time it was customary to draw bank 
checks payable to bearer. While the system prevailed banks were not 
troubled with questions as to liability in cases where checks bearing 
forged indorsements were presented and paid. But the custom has 
changed and now it is usual for the drawer to make his check payable 
to the order of a specified payee. This change in custom works for the 
benefit of the drawer of the check and throws upon the drawee bank an 
additional liability. 

The implied contract between a bank and its depositor is that the 
bank willl pay out the funds of the depositor only upon his order and 
in conformity with his directions. From this it follows that, when a 
bank pays a check drawn upon it, which bears a forged indorsement, 
it cannot charge the amount of the check against the depositor’s ac- 
count unless it can claim protection by reason of some principle of 
estoppel or by reason of some negligent act chargeable to the drawer. 
In general, if the bank does charge the amount of such a check to the 
account of the drawer it is liable to him in an action therefor. Thus 
a drawee bank is bound not only to know the signature of its deposit- 
or, but it is also bound to know, or to ascertain at its peril the genuine- 
ness of the indorsements on the check. In theory, at least, the bank 
has the opportunity to find out whether or not an indorsement on a 
check presented to it for payment is genuine. At any rate the courts 
frequently refer to tbe fact that a drawee bank, which has paid in good 
faith a check bearing a forged indorsement, failed to investigate the 
genuineness of the indorsements on the check, and declare that such 
failure on the part of the bank is negligence. This is one of the 
grounds on which it is held that the drawee bank is liable to its de- 
positor where it pays his check on a forged indorsement. Another 
ground, and undoubtedly the more logical one, is that the forged in- 
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dorsement gives no title to the bank and, therefore, gives the bank no 
right to charge the amount against the account of the depositor. 

In any event, and whatever may be the correct reasoning of the 
rule, if the bank pays a check drawn upon it, and it turns out that one 
of the indorsements thereon was forged, the bank must stand the loss, 
as between itself and the drawer, except, as stated, in those cases in 
which the drawer is estopped by his own conduct or by some negli- 
gent act. 

The following cases support the general proposition that a bank is 
liable to its depositor where it pays a check upon a forged indorse- 
ment: Russell v. First National Bank, Ala., 56 So. Rep. 868; Hatton 
v. Holmes, 97 Cal. 208, 31 Pac. Rep. 1131; Henderson Trust Co. v. 
Ragan, 21 Ky. L. Rep. 601, 52S. W. Rep. 848; Murphy v. Metro- 
politan Bank, 191 Mass. 159,77 N. E. Rep. 693; Liebler v. Fourth 
National Bank, Mo., 117 S. W. Rep. 672; Pratt v. Union National 
Bank, 79 N. J. Law 117, 75 Atl. Rep. 313; Shipman v. Bank of State 
of New York, 126 N. Y. 318; United Security Life Ins. & Trust Co. v. 
Central National Bank, 185 Pa. 586, 40 Atl. Rep. 97. 

In Murphy v. Metropolitan Bank, 191 Mass. 159, 77 N. E. Rep. 
693, the rule was expressed as follows: ‘‘ The ordinary rule is well 
established that a banker, on whom a check is drawn, must ascertain 
at his peril the identity of the person named init as payee. Itisonly 
where he is misled by some negligence or other fault of the drawer, 
that he can set up his own mistake in this particular against the 
drawer.’’ 

Clearly it is impracticable for a bank to investigate every check 
presented to it for the purpose of finding out whether the indorsements 
which it carries are genuine. The bank, however, has one means of 
protection in these cases of forged indorsements and that is to see to 
it that checks are presented for payment by some bank or reliable per- 
son, with whom it is acquainted, and whose indorsement is a guaranty 
of the genuineness of prior indorsements. 

The case of Russell v. First National Bank, Ala., 56 So. Rep. 868, is 
interesting in connection with the payment of checks bearing forged 
indoersements. A person wishing to purchase a certain piece of timber 
land in Alabama went to the tax assessor in the town where the pro- 
perty was located and inquired as to who was the owner and whether 
the land was for sale. The assessor informed him that the property 
belonged toa party named Frank Framhold in Birmingham, Ala., 
that it was for sale and could be purchased for $640. The property 
really belonged to another Frank Framhold, who lived in Ohio, and 
was a nephew of the Frank Framhold in Birmingham. The investor 
agreed to purchase the property at the price named and the assessor 
prepared a forged deed to the land. The investor accepted the deed 
and delivered to the assessor his check on a local bank for $640, pay- 
able to the order of Frank Framhold. This check was negotiated in 








THE LAW OF BANKING 769 


Birmingham Ala., and was subsequently paid by the drawee bank. 
What became of the proceeds does not appear except that none of the 
money ever reached the hands of the actual owner of the property. 
About a year later, the purchaser having been in possession of the 
property in the meantime, the owner appeared and the purchaser then 
found out for the first time that he had been defrauded. He thereupon 
brought action for the amount of the check against the bank on which 
the check was drawn, on the theory that the bank having paid the 
check on a forged indorsement could not rightfully charge the amount 
against his account. It was held that the bank was liable. ‘‘ We can 
see nothing in the facts of this case,’’ said the court, ‘‘which takes it 
without the operation of the well-established rule that a banker on 
whom a check is drawn must ascertain, at his peril, the identity of the 
person named in it as payee; and we can see nothing from which a rea- 
sonable conclusion can be drawn that any bank connected with this 
transaction was misled by an act of negligence or other fault of ap- 
pellant (drawer) justifying the mistake which was made in the pay- 
ment of the check.’’ 

This case illustrates the burden which is thrown on the drawee 
bank by the rule that it must answer to its depositor for the amount of 
any check drawn by him and paid on a forged indorsement. The 
drawer of the check bought real estate from a person whom he had 
never seen and with whom he had never had any direct communica- 
tion. In paying for the property he delivered his check to a person 
upon that person’s representation that he was the agent for the owner. 
If any one connected with this transaction should have had his sus- 
picions aroused it was the drawer of the check. The drawee bank had 
not the slightest reason to suspect that there had been any fraud in the 
transaction in which the check was given. There was no reasonable 
ground upon which it could start an investigation for the purpose of 
finding out whether or not the indorsements were genuine. And if it 
had started such an investigation it is doubtful whether it would have 
discovered the fraud. Nevertheless it had to bear the loss. In this 
case the drawee was protected by the fact that it received the check 
from a bank in Birmingham, which had indorsed the check, guarantee- 
ing prior indorsements. And this seems to be the only source of pro- 
tection to drawee banks in cases of this kind, that is to pay checks 
drawn upon it only when indorsed by some person or bank, whose in- 
dorsement insures it against loss: 

The case of Henderson Trust Co. v. Ragan, 21 Ky. L. Rep. 601, 
52S. W. Rep. 848, presents an interesting state of facts. One Old- 
ham borrowed $100 from the firm of Ragan and Tibbs. In payment 
of the loan he tendered a check on the Henderson Trust Co. for the 
amount, payable to the order of Tibbs. Tibbs refused to receive the 
check for the reason that it was written in lead pencil, and Oldham 
thereupon threw the check upon the floor without tearing or mutilating 
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it. He then drew a new check in ink, which Tibbs accepted. Before 
Tibbs presented this check to the trust company the check written in 
lead pencil, which Oldham had thrown on the floor was presented, 
bearing a forgery of Tibbs’ indorsement and two other indorsements. 
The trust company paid it and when Tibbs presented his check, there 
was not a sufficient sum on deposit to Oldham’s credit to payit. This 
action was brought by the firm against the trust company to recover 
on the check. Ordinarily the payee or other holder of a check cannot 
recover in an action thereon against the drawee bank unless the bank 
has accepted or certified the check. But, at the time this case was 
decided, under the law in Kentucky a check operated as an assign- 
ment and the holder was allowed toenforce it against the drawee bank, 
provided the bank had funds sufficient to payit. Inthis case the bank 
claimed to be free from liability because of the fact that Oldham’s ac- 
count was not sufficient to pay the check. But the court held that the 
trust company, in paying the check bearing a forgery of Tibbs’ in- 
dorsement, paid out its own money and not Oldham’s, and that the 
company was liable. The court said that, while Oldham was guilty of 
great negligence in throwing the check upon the floor, the trust com- 
pany was also guilty of negligence in paying the check without in- 
vestigating the genuineness of the indorsements on the check. It is 
difficult to conceive of a case where the drawer of a check could be 
more negligent. If it is not negligence for a person to deliberately 
throw his completed and signed check upon the floor, then there is 
hardly any length to which the drawer may not go in dealing with his 
checks and feel that if any of them are fraudulently used the loss will 
be thrown upon the bank. 

Sometimes, though not very frequently, it happens that the drawer 
of a check is guilty of such negligence as to preclude him from holding 
the bank responsible for the payment of a check upon a forged indorse- 
ment. The scarcity of such cases is largely due to the fact that the 
fraud usually occurs after the check has left the drawer’s hands and 
results from circumstances entirely beyond his control. There are, 
however, instances of negligence on the part of the drawer which have 
been held to excuse the drawee from liability in making payment of a 
check on a forged indorsement. Thus, where the drawer of a check, 
intended for a party in New York, mailed it to Cleveland by mistake, 
where it fell into the hands of another person having the same nate 
as the payee, who indorsed it and collected the money, it was held 
that the loss was due to the negligence of the drawer and that the bank 
was not liable to him. Weisberger Co. v. Barberton Savings Bank, 
84 Ohio 21, 95 N. E. Rep. 379. 

The plaintiff in this case, the Weisberger Company, was engaged 
in business in the village of Barberton, Ohio. Being indebted to Max 
Roth of 48 Walker Street, New York City, in the sum of $122.13, the 
company drew its check for that amount, payable to the order of Max 
Roth. But through an error the letter containing the check was ad- 
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dressed to 48 Walker Street, Cleveland, Ohio, instead of to New York. 
There was no Max Roth at that address in Cleveland, in fact it does 
not appear that there was any Walker Street in the city of Cleveland. 
But the postal service, by diligent effort managed to find a man in 
Cleveland whose name was Max Roth, or at least one who claimed 
that as his name. To him the letter was delivered and he wrongfully 
indorsed and collected the check. The person who cashed it for him 
deposited it in his bank and it was finally paid by the drawee bank. 
This action was brought by the drawer of the check against the drawee 
bank to recover the amount of the check. It was held that there 
could be no recovery because of the plaintiff’s negligence. The court 
said: ‘‘ While it is true that a forged indorsement transfers no title 
to the check, we cannot avoid a comparison of the negligent conduct 
of the plaintiff and the good faith of the defendant, acting as it did 
under the circumstances narrated. The misdirected letter was the 
source of possibilities that became realities in this case. In other 
words the plaintiff was first at fault, and its mistake made possible 
what in fact has transpired. If we admit, as we do, the ordinary rule 
that a bank is bound to know the signature of its depositor, it is a rule 
to protect the rights of the depositor. But where his carelessness has 
contributed directly to the deception of the bank he may not be in a 
position to enforce such general rule. In the case at bar, it appears 
that neither the depositor nor the Barberton Savings Bank (drawee) 
intended to commit any wrong, and we may apply arule the substance 
of which is that, where one of two innocent parties must suffer be- 
cause of a fraud or forgery, justice imposes the burden upon him who 
is first at fault and put in operation the power which resulted in the 
fraud or forgery.’’ In considering this case it is to be observed that 
the fact that the wrongful indorsement was written on the check by a 
person who had the same name as the person who was named in the 
check as payee had nothing to do with the bank’s liability. The bank 
was absolved from liability solely by reason of the fact that the drawer, 
by his own negligence, made the fraud possible. A signature, 
made with intent to defraud, by a person having the same name as the 
person to whom the check is payable, is just as much a forgery as it 
would be if the names of the parties were different. Russell v. First 
National Bank, Ala. 56 So. Rep. 868, 29 B. L. J. 219. 

No specific rule can be stated as to just what conduct on the part 
of the drawer of a check will constitute negligence sufficient to pre- 
clude him from holding a bank liable for paying his check on a forged 
indorsement. There have been cases of checks paid on forged indorse- 
ments, where the fraud could have been avoided by sufficient caution 
on the part of the drawer, and where the bank has nevertheless been 
held liable. Thus it was held that, where a loan associaticn issued 
checks payable to its members, upon forged withdrawal notices, al- 
though it had at hand the means of verifying the signatures, the bank 
was nevertheless liable to the association in paying the checks upo, 
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forged indorsements of the payees’ names. Harlem Co-operative 
Building & Loan Association v. Mercantile Trust Co., 10 Misc. Rep. 
(N. Y.) 680, 31 N. Y. Supp. 790. Inthis case the court said: ‘‘It 
is further claimed that the plaintiff was negligent in issuing checks 
payable to its members upon forged applications, the means of verify- 
ing the signatures affixed thereto being at hand; but we can find no 
force in the contention. As between these parties, the circumstances 
leading to the issuing of the checks cannot affect the plaintiff’s right 
that the money held by the defendant upon its account should be paid 
out only upon its orders, and to the payees named therein or to their 
order. This is not acase where the doctrine of contributory negli- 
gence finds any application in the aspect considered; and it certainly 
cannot be said that the defendant was at all misled or injured by the 
plaintiff having issued these checks under the circumstances noted. 
Whatever the methods leading to their preparation, the outward form 
of these checks, their validity, and the duties of defendant with re- 
spect to them were alike unchanged. * * * It is the duty of the 
bank to ascertain whether or not the signature of the depositor or the 
indorsement of the designated payee upon a check is genuine. and the 
depositor has the right to assume that the question has been determin- 
ed by the bank when the check is returned to him as evidence of a 
payment made by his direction.’’ 

In a case where the indorsement of the payee of a check was forged 
by the agent of the drawer, who collected the proceeds and paid them 
over to the drawer in settlement of a shortage in his accounts, it was 
held that, since the money came to the hands of the drawer, he had 
suffered no damage by reason of the payment of the check and was not 
entitled to hold the bank liable. Andrews v. Northwestern National 
Bank, Minn., 117 N. W. Rep. 780. 

Where the relation of banker and depositor does not exist the draw- 
ee bank is liable to the drawer for paying checks upon forged in- 
dorsements only where it has been guilty of negligence in so doing. 
In a case of this kind it appeared that it had been the practice of a 
certain company to authorize its agents to purchase corn from farmers 
and pay for the same by drawing checks in the name of the company 
upon a local bank. By an arrangement with the bank these checks were 
paid when presented and, when a number of them had accumulated, 
the bank would be reimbursed by a draft on the company for the total 
amount. One of the company’s agents drew a number of such checks, 
forged the payee’s indorsements and collected them at the bank on 
which they were drawn. Thecourt held that, inasmuch as the re- 
lationship of banker and depositor did not exist between the parties, 
the bank was entitled to recover from the company the amount of 
the fraudulent checks. Armour v. Greene County State Bank, 112 


Fed. Rep. 631. 
(To be Continued.) 
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Modern Banking and Trust Company Methods 
BY 
WILLIAM McCHESNEY MARTIN, A.B., LL. B., 
Former Vice-President of the Mississippi Valley Trust Company, St. Louis. 





EpDITOR’s Note.—We beg the indulgence of our many readers who 
have been interested in Mr. Martin’s series of practical articles, for 
the omission of the chapter which should appear in the October issue. 
This is due to Mr. -Martin having been appointed Chairman of the 
Board and Federal Reserve Agent of the Federal Reserve Bank in St. 
Louis, which invested him with such arduous duties for the time be- 
ing that he was unable to prepare the installment for thisissue. The 
chapter intended for October will appear in the November JouRNAL and 
be continued each month until the series is complete. 





P INQUIRIES AND CORRESPONDENCE. | 


This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


OVERDRAFT BY AGENT. 


Editor Banking Law Journal. , Kansas, October 1, 1914. 

DEAR’ Str:—We wish to ask your opinion on a question concerning an over- 
draft by one of our customers and the right of a bank to recover back the money 
paid out in such acase. Some time ago the authorized agent of a large manufact- 
uring company opened a branch office in this place where he carried on the busi- 
ness of the company transacted in this vicinity. He opened an account in this 
bank in the name of the company which he represented, followed by his own name 
and the word ‘‘agent.’’ In this account he deposited money and checks which he 
received as the agent of the company, indorsing the checks for deposit in the com- 
pany’sname. He also deposited in this account, checks payable to his own. in- 
dividual order, though whether these checks represented funds belonging to him 
personally, or were the property of the company, we cannot say. He drew checks 
against this account, signed by him as agent. After he had been acting as a rep- 
resentative of the company here for almost a year, he drew a check against the 
account which overdrew it in a considerable sum. We, nevertheless, paid the 
check, in the belief that it was drawn by him for use in the company’s business. 
It now appears that he appropriated the money, or some of it, to his own use; at 
least, the company claims that it has never had the benefit of the amount over- 
drawn, and that there is stilla small amount due from him to the company in 
settlement of his accounts. 

It seems to us that the company should be responsible for this over-draft inas- 
much as this party was their duly authorized agent and we paid the check in re- 
liance on the company’s responsibility. The company, however, disclaims all 
liability. CASHIER. 


Answer::—Ordinarily where a bank pays an over-draft check drawn 
by one of its depositors, the bank is entitled to recover the amount paid in 
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excess of the amount on deposit in an action against the depositor. When 
a depositor overdraws his account, there arises an implied promise on his 
part to repay to the bank the amount by which the account is overdrawn, 
and it is on this theory that the bank is allowed to recover the amount of the 
over-draft. It has been held that a bank may recover the amount of a de- 
positor’s over-draft in an action against the depositor, even though the pay- 
ment was made by the bank in the belief that the deposit was sufficient for 
this purpose, and even though the true status of the account might have 
been ascertained without difficulty by referring to the books of the bank at 
the time of the presentment of the check. James River Nat. Bank v. Weber, 
North Dakota, 124 N. W. Rep. 952. 

But where an account is overdrawn by the depositor’s agent, the right 
of the bank to recover from the depositor depends upon the circumstances. 
Mere authority to an agent to draw checks against his principal’s account 
does not authorize him to overdraw the account, and consequently, if he does 
overdraw, the principal is not liable to the bank, unless he ratifies the agent’s 
act or is estopped to deny the agent’s authority by reason of special circum- 
stances. Merchants’ Nat. Bank v. Nichols & Shepard Co., 223 Ill. 41, 79 N. 
E. Rep. 38. And where an agent, acting without authority opened an ac- 
count in his principal’s name and overdrew the account, it was held that the 
principal was not liable to the bank for the amount of the over-draft, al- 
though the money was paid by the agent to the principal in settlement of his 
accounts. Case against Hammond Packing Co., 105 Mo. App., 168, 79 S. 
W. Rep. 732. 

This case seems very much like the one presented in the above inquiry. 
Case was a banker in Joplin; the Hammond Packing Company was establish- 
ed at St. Joseph, and one King was its agent at Joplin to sell meats, collect 
accounts and remit proceeds. The agent opened an account with Case ‘The 
Hammond Packing Company, W. A. King,’’ in which he deposited collec- 
tions and from time to time drew checks in his individual name which were 
sent to his principal at St. Joseph as proceeds of his sales of meats. King 
also deposited and checked out individual funds in this account. The pack- 
ing company never authorized King to open an account with Case, and had 
no knowledge of it. After several months, King drew two checks which 
overdrew the account of $1,581. In an action by Case against the Hammond 
Packing Company to recover the amount of these overdrafts, the packing 
company is declared not liable. It was held that the agent’s authority to 
sell meat products and collect and remit proceeds to his principal, did not 
authorize him to open a bank account for, nor to borrow money for, the lat- 
ter; nor did such agency confer apparent authority on King, justifying the 
banker in believing real authority existed. King’s checks upon the account, 
sent to his principal, were not notice that the latter had an account with the 
banker, but only that King had. There was no evidence of ratification by 
the principal of the over-draft. The fact that the principal received and 
kept the money represented by the overdrafts did not create a liability on his 
part to the bank: In the opinion it was said: ‘‘It was said by plaintiff 
‘that defendant received and kept the money represented by the overdraft. 
That fact does not create a liability against the defendant. If money due a 
principal from his agent is obtained by such agent by the unauthorized use 
of the principal’s name, and paid over to the principal, who received it in 
good faith, without notice, he is not liable to the party from whom the agent 
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got the money. The fact that he keeps the money after being informed of 
how the agent obtained it is not a ratification.”’ 

Of course, a principal may expressly authorize his agent to overdraw the 
principal’s account, and if the principal continually allows his agent to over- 
draw the account, the bank is entitled to assume that such acts are authoriz- 
ed and it may hold the principal liable. Merchants & Planters’ Bank v. 
Clifton Manufacturing Co. 56 S. C. 320, 33 S. E. Rep. 75. 





CERTIFICATION OF CHECK. 
Editor Banking Law Journal. , TEXAS, September 24, 1914. 

Dear Sir:—A case has arisen with us upon which I would like to have your 
opinion, answered directly or through your JOURNAL. 

A party is indebted to the Waterworks Company, and there seems some dis- 
pute about the correctness of the account. The debtor has a claim from a lumber 
concern in New Orleans and is required to sign affidavits and documents pertain- 
ing thereto. He calls on a lawyer to arrange this for him, and the lawyer repre- 
sents the Waterworks Company, which the debtor did not know. The lawyer 
forwards these documents to the New Orleans firm with the request that the check 
be returned to the WaterworksCompany. They do so; the Waterworks Company 
sends the check to the New Orleans bank on which it was drawn. The check is 
drawn in favor of the debtor and the New Orleans bank certifies it. The Water- 
works Company cannot cash the check because the debtor has not indorsed it and 
refuses to do so, but holds it. The amount involved is about $200, the check about 
$300. The question is, did the New Orleans bank have the right to certify the 
check for the Waterworks Company, which was not the rightful holder? 

Yours truly, VICE-PRESIDENT. 

Answer:—It would seem that the New Orleans bank did not act improp- 
erly in certifying the check in question. A bank is under no obligation to 
any one in the absence of a special agreement to certify checks drawn upon 
it. Its obligation is to pay checks drawn upon it when duly presented with 
proper indorsement. If, at the request of the drawer or holder of a check, 
it certifies the check, it does so simply as a favor to such holder or drawer. 
There is no rule of law or business conduct which requires a bank to refuse 
to certify a check drawn upon it, unless the check is presented by the drawer 
or rightful holder, It frequently happens that the rightful holder of a check 
delivers it to a third party with instructions to have it certified. It also fre- 
quently happens that a check is presented to the drawee bank by a person 
who claims to be the payee or the rightful holder, but who is unknown to 
the bank. In such cases the bank may, if it wishes, refuse to certify the 
check, but there is no rule of law or reason that the bank should not certify 
the check without conducting an investigation for the purpose of finding out 
whether or not the check is being presented by the person who is rightfully 
entitled thereto. 

In the above inquiry there is no intimation that the certifying bank acted 
in cooperation with any party in hostility to the interests of the payee of the 
check. From the statement of facts it appears that the bank acted in entire 
good faith. The only act on the part of the bank which is objected to is, 
that it certified a check for one who was not the rightful holder thereof. 
The answer to this is that the bank had no reason to believe that the com- 
pany which submitted the check for certification did not have a rightful in- 
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terest therein. The fact that the check was being sent by mail might be 
deemed a sufficient explanation for not having it indorsed by the payee. The 
bank would be entitled to assume that the company would obtain the payee’s 
indorsement after the check was returned to it with the bank’s certification 
thereon, and that the company sent the check without indorsement to avoid 
loss that might result from the check going astray in the mail. Of course, a 
different question would be raised in a case where it could be shown that a 
bank certified a check drawn upon it at the request of one who had no right- 
ful interest therein, with full knowledge of the facts. 


EFFECT OF FILING CHATTEL MORTGAGE. 


Editor Banking Law Journal. , NEBRASKA, September 23, 1914. 

DEAR Sir :—Kindly advise what the law of Nebraska is, or any Supreme Court 
decision on, the following: The bank takes a chattel mortgage on all grain and 
corn upon a certain described piece of land, whether in the field, crib, bin, or pile. 
Now this mortgage has been filed in the office of the county clerk where this grain 
and corn has been mortgaged. What we wish to know is, if it becomes necessary 
for the bank to notify grain dealers or others that the grain is mortgaged, and that 
settlement for same should be made with the bank. What recourse has the bank 
against parties who buy this grain and settle for same without being notified by 
the bank that there is a mortgage against same. When chattel mortgages of this 
kind are placed on file with the county clerk, is this not sufficient notice to every- 
body? 

Thanking you for whatever information you may be able to give along this 
line, Yours truly, CASHIER. 


Answer::—It is not necessary for a person who takes a chattel mortgage 
to give actual notice to other persons who might be expected thereafter to 
attempt to acquire an interest in the mortgaged property. The filing of the 
mortgage in the office of the county clerk is notice te all persons of the 
mortgagee’s rights. 

Section 2640 of the Revised Statutes of Nebraska, 1913, provides as fol- 
lows: ‘‘Every mortgage or conveyance intended to operate as a mortgage 
of goods and chattels hereafter made, which shall not be accompanied by an 
immediate delivery and be followed by an actual and continued change of 
possession of the things mortgaged, shall be absolutely void as against the 
creditors of the mortgagor, and as against subsequent purchasers and mort- 
gagees in good faith, unless the mortgage, or a true copy thereof, shall be 
filed in the office of the county clerk of the county where the mortgagor 
executing the same resides, or in case he is a non-resident of the state, then 
in the office of the county clerk of the county where the property mortgaged 
may be at the time of executing such mortgage, and such clerk shall indorse 
all such instruments or copy the time of receiving the same, and shall keep 
the same in his office for the inspection of all persons ; and such mortgage 
or instrument may be so filed, although not acknowledged, and shall be 
valid as if the same were fully spread at large upon the records of the county.’’ 

If a person has given a chattel mortgage and the mortgage is filed as 
required by the statute, no creditor or innocent purchaser can thereafter 
acquire any rights in the property superior to those of the mortgagee, pro- 
vided the transaction is not tainted with fraud. If the mortgagor wrong- 
fully sells property to a person who has no actual knowledge of the existence 
of the mortgage, the mortgagee may proceed against such purchaser for the 
recovery of the property or its value. In such an action, however, Section 
2633 of the Nebraska Statutes places upon the mortgagee the burden of the 
establishing that the mortgage was executed in good faith and without any 
intent to defraud creditors or purchasers. 
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AMERICAN BANKERS ASSOCIATION. 
FortietH ANNCAL ConNVENTION AT Ricnmonp, Va., OcToBer 12-16, 1914. 


Members of the American Bankers Association with their families and invited 
guests gathered in large numbers in Richmond, October 12, for the purpose of holding 
the fortieth annual convention. Every section of the country was represented although 
the numerical attendance was not as great as on some former occasions. After the us- 
ual preliminary business was transacted president Arthur Reynolds delivered his an- 
nual address, some excerpts from which follow: 


‘*The American Bankers Association is recognized as one of the most important 
and potential voluntary organizations of the present time. 


‘*It is indeed an honor and a pleasure to be permitted to preside over this meeting 
on the fortieth anniversary of this great association. 


‘*T feel that the membership is to be congratulated upon the wonderful growth 
and progress that the association has had. 


‘**T predict that the work has only begun, and i in the future its influence will be ex- 
erted as a still greater force for good. * * 


‘If we had any assurance that the Federal Reserve Banks would hold large de- 
posits aside from those which the government may place with them, there might be a 
workable margin, but as both the capitalization and deposits of the reserve are forced, 
I see no inducement for member banks to keepactive accounts with the Federal Reserve 
Banks beyond the amount of the required teserve. Their commercial relations with 
the other banks of the country will always be more productive, and at the same time 
conform to the natural trend of bnsiness; besides which they now receive interest on 
their daily balances kept with their correspondents. 

‘Tf the Federal Reserve Banks will, in ordinary times, invest a large part of their 
surplus funds in Foreign bills, instead of solely in rediscounts. to domestic banks, such 
action will serve a double purpose. First, it will aid in maintaining our gold reserve, 
which is the fuandation of credit extension, as foreign countries cannot call upon us 
for that metal if we force sale of such bills upon their markets. Secondly, the resources 
of the Federal Reserve Banks, by reason of the greater liquidity of the foreign bills, 
will be at all times more ready to respond to business needs. The limited character of 
business to which the Federal Reserve Banks are confined by the act does not warrant 
the presumption of excessive profits, and the limitation of the dividends to 6 per cent. 
was a wise provision, indicating that they have not been established primarily for pro- 
fit. * * It isa just criticism of the measure to say that it does not take the Govern- 
ment out of the banking business, and that it confers upon one of our Government offi- 
cials an extraordinary power and discretion, unwarranted by the spirit of our institu- 
tions and repugnant to republican principles.” 

In the opinion of Mr. Reynolds only wise management by the directors and officers 
of the various reserve banks and of the Federal Reserve Board can insure the success of 
the experiment. The whole address was in reality a criticism of the measure. 

General counsel, Thomas B. Paton, in his report referred briefly to the work ac- 
complished by his department. Among the important matters to which his attention 
was especially devoted were the following: The Income Tax; Federal Reserve Act; 
Interlocking Bank Directorates; Emergency Revenue and other congressional legisla- 
tion. Regarding state legislation his report says: ‘‘The Uniform Negotiable Instru- 
ments Act has been passed in South Carolina during the present year und only five 
States are now without this law, namely, Maine, Georgia, Mississippi, California and 
Texas. The Uniform Bills of Lading Act has been passed this year by the legislature 
of Rhode Island. Several other of our association measures have been passed in the 
different States and a full statement of this legislation will be given in the Report of 
the Committee on Law. Your counsel has also been engaged in preparing for the com- 
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mittee drafts of proposed laws on a number of new subjects wherein legislation is 
thought to be desirable. 

An interesting feature was the joint session of the Savings Bank and Trust 
Company sections. A number of addresses were made by men prominent in the finan- 
cial world. Among others, E. C. MeDougal, president of the Bank of Buffalo, N. Y., 
told of the recent amendments to the savings bank law of New York. Mr. McDougal 
was a member of the commission appointed to revise the banking law of New York. 

It was recommended by the section that a committee be appointed to take up 
with the Reserve Board and congressional committees amendments to the reserve law 
to make membership in the new federal reserve bank system more attractive to state 
banks, trust companies and savings banks. Speakers urged that state banks be per- 
mitted to enter the system without changing their present lines of business and also 
that officials familiar with local conditions make examinations of banks applying for 
membership. 

Geo. M. Reynolds, president of the Continental & Commercial Nat. Bank of Chicago 
and A. Barton Hepburn, chairman of the board of the Chase National Bank of New 
York, sent letters advising that it would be wise for state banks to await the result of 
the experiment with the new banking system before deciding to enter it. 

A. J. Hemphill, president of the Guaranty Trust Company of New York, and E. 
D. Hulbert, vice-president of the Merchants Loan & Trust Company, of Chicago, also 
agreed that the federal reserve act would require amendment before state institutions 
could enter, and Arthur Reynolds, president of the American Bankers’ Association, 
also counselled waiting. 

Carter Glass, one of the authors of the new banking law, also addressed the con- 
vention his subject being, ‘‘The Federal Reserve System.” He called it a ‘‘ legislative 
miracle” and claimed that every safeguard had been placed in the bill to prevent in- 
flation. 

Other addresses were made by Edward K. Graham, president of University of 
North Carolina on ‘‘ Banking and the larger citizenship;” J. D. Eggleston, president 
Virginia Polytechnic Institute on ‘‘ Educating the Producer;” Frederick J. Hurdman 
of New York City, on ‘Credits, from the standpoint of a certified public accountant,” 
and ‘‘ Savings bank securities in the light of recent events” by A. M. Harris, of Harris, 
* Forbes & Co. New York City. 

The following were elected officers for the next year: President, William A. 
Law, vice-president First National Bank, Philadelphia; vice-president, James K. 
Lynch, vice president First National Bank, San Francisco, 

Officers of the various sections elected are: Trust Company—Ralph W. Cutler, 
Hartford, Conn., president; John H. Mason, Philadelphia, vice-president; Savings 
Banks—W. E. Knox, New York, president; N. F. Hawley, Minneapolis, vice-president ; 
Clearing House—A. Orville Wilson, St. Louis, president; J. D. Ayres, Pittsburgh, vice- 
president: State Secretaries—W. W. Bowman, Topeka, president; Haynes McFadden, 
Atlanta, first vice-president; George D. Bartell, Milwaukee, second vice-president; 
George H. Richards, Minneapolis, secretary-treasurer. 

The convention next year will be held in Seattle, Wash. 
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SKELETON OUTLINE OF PLAN TO RAISE $150,000,000 
COTTON-LOAN FUND. 


The plan, evolved by Festus J. Wade, president of the Mercantile Trust Company 
of St. Louis, which contemplates raising a cotton-loan fund of $150,000,000, has been 
formally approved. It goes without saying that it is a mammoth undertaking, prob- 
ably the most extensive that Mr. Wade has ever assumed. It is but justice to say that 
the idea was conceived by him and has the full support of Secretary McAdoo and other 
officials of the Federal Government. As outlined’the plan is as follows: 

To be formed by inviting subscriptions from the National and State banks and 
Trust Companies of the country, merchants, and others. 

This Syndicate to be managed by some important firm experienced in that kind of 
transaction, assisted by an Advisory Committee of prominent bankers and experienced 
cotton handlers. 

It is expected that New York City, as the center of finance in the country, will 
subscribe $50,000,000 to this fund, and possibly more. 

Not less than one hundred financia] centers will be asked to contribute to the fund, 
and to undertake to provide adequate, safe storage facilities for the surplus crop, and 
to issue a uniform warehouse receipt for cotton, to be used as collateral to loans. 

The Syndicate will have to appoint agencies (the most conservative and substantial 
banks) at various points in the South to handle the loans, and perhaps hold them in 
trust for account of the Syndicate. 

How the fund will be loaned: Each financial institution—National, State banks 
and Trust Companies—to make loans to importers, manufacturers, buyers, merchants, 
and cotton producers not to exceed 6c per lb., receiving the notes of the borrowers, 
drawn to the order of the loaning bank and collateraled by cotton in warehouse, repre- 
sented by uniform, negotiable warehouse receipts attached to the notes, together with 
insurance in favor of the loaning bank. 

The note, the warehouse receipts and insurance certificate to be endorsed by the 
borrowing bank. The integrity and reliability of the warehouse to be guaranteed by 
the banks at that place, acting through the Clearing House Association, or otherwise, 
in concert. 

The loaning bank would obtain its money by forwarding the note and collateral, 
bearing its endorsement, to the nearest agency (bank) of the Syndicate; the agency 
(bank) would rediscount the note and reimburse itself by drawing upon the Syndicate 
managers advismg the Syndicate managers that the loan had been made in accordance 
with prescribed rules and conditions, and that it (agency bank) held the note and col- 
lateral in trust for account of the loaning Syndicate. 

The bank first making the loan, itself to look after the insurance and attend to all 
necessary renewals thereof, and payments of premiums; and that bank having endorsed 
the note, could be relied upon to do so. 

All notes should be made payable at the agency bank. and that bank, having origi- 
nally received New York Exchange for the proceeds of the loan, would have to furnish 
New York Exchange for remittances to the Syndicate manager when the loan should 
be liquidated. 

Duration of Loans: All loans shall be made payable one year after date (or earlier 
at borrower’s option), with right on the part of the agency of the fund to extend such 
loans for a term of six months, and for a further term of a second six months, after 
receiving the approval of the Syndicate managers. 

Rate of Interest: As this fund is made up to meet an emergency, it is not intended 
that it shall be put into competition against usual loans made by financial institutions 
which usually loan upon cotton; therefore, the interest rate. would have to be more than 
6% per annum. It is not believed that a Syndicate to furnish this large amount of 
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money could be organized in these times of high rates to yield less than 7¢ per annum, 
net, to the members of the Syndicate furnishing the money. In addition there would 
be various expenses to be met, such as proper compensation for services to the Syndi- 
cate managers and to the. agency banks; also for printing, postage, advertising, and 
various other expenses which would be certain to arise, and as it will involve an im- 
mense amount of detail to handle the fund, a charge of 1-10th of 1¢ per month would 
be made to meet all these expenses; the idea being not to encourage the holding of 
cotton beyond a period at which it should be sold at a reasonable price. 

Here are some of the reasons given why this fund should be provided: 

1. The creation of this fund wil] be an inducement for cotton exporters to com- 
mence purchases, because the fear that cotton prices will be abnormally low will dis- 
appear when it is known a fund sufficient to carry over more than 5,000,000 bales has 
been provided. 

2. The cotton spinners of Europe, Asia, and America will recognize, with this 
fund provided, the market price of cotton will be stable, and instead of holding off 
longer to lay in their supply, will commence to purchase at once, particularly as pres- 
ent prices are at least 40% below what they were a year ago, and also 40¢ below the 
average price for the past six years, and substantially below the cost of production as 
well. 

3. The cotton crop this year will ba more than 15,000,000 bales. At 10c per 
pound, or $50.00 per bale, it would have a gross value of $750,000,000. The diminution 
in market price of a crop so valuable, or the holding off of exporters or domestic con- 
sumers from purchasing cannot fail to bring stagnation and paralyze all lines of human 
industry throughout the nation. It will affect our commercial establishments, agricul- 
tural resources, financial institutions, and transportation facilities in every part of the 
United States. 

4. Through delay’in exportation it will throw the balance of trade against us and 
in favor of Europe, which would be extremely undesirable at this time. 

5. The certainty of the surplus cotton crop being cared for will open up the cotton 
exchanges of Europe, Asia and America, and the speculator will immediately resume 
business and thus uplift the market price of this great staple. 

6. The farmer, country store-keeper and small banker in the cotton States, having 
a place provided to finance the surplus crop, will again renew their respective activities 
and commence to make their usual fall purchases, remit for obligations already due or 
about to become due, to the largest centers of commerce and finance and thus start the 
movement of freight and passenger traffic and once more restore the nation to normal 
business conditions. 


7. While apparently we would be increasing our obligations, the reverse is just 
the case, bscause the South, as is usual at this season of the year, ‘owes between $300, - 
000.000, and $500,000,000 to the North, East and West, which is always liquidated 
through the sale of its cotton crop; therefore anything that will aid or stimulate the 
movement of the crop will not be a burden but a commercial and financial blessing and 
every dollar we loan them now will be returned us four-fold within the next four 
months. 


— 
AMERICAN INSTITUTE OF BANKING. 


TWELFTH ANNUAL CONVENTION AT DALLAS, TEXAS. 

The twelfth annual convention of the American Institute of Banking was held in 
Dallas, Tex., September 22, 23 and 24. Those who were present assert that while not 
the largest it was one of the most successful conventions since the A. I. B. was organiz- 
ed. Nothing was left undone for the entertainment of the visiting delegates and guests, 

President. Dreher, in his annual address, after referring to the work of the Institute 
during the past year said in part : 

“One idea has impelled every action of the administration now drawing to a close- 
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The Institute was founded to make banking more efficient through education, and 
every agency which can advance that purpose must be called into being and given per- 
manent existence under proper forms of organization. To realize this idea, the follow- 
ing acts have been made effective : 

First—A Correspondence Chapter has been created. By this action the principle of 
chapter government has been extended to country bark men who alcne canccmyrise its 
membership. The chapter is incorporated under the laws of the State of New York. 
Its government is vested in a board of directors of five members, of which the presi- 
dent of the Institute and the Ist vive-president of the American Bankers’ Association 
are ex-officio members. _Nevessary officers are elected by the board from its own mem- 
barship. All revenues derived from correspondence instruction belong to the Corres- 
pondence Chapter and are to be expended solely for the advancement of that particular 
work.. The educational director of the Institute is secretary of the chapter. 

Second—A thorough revision of the post graduate work hasbeen undertaken. Ex- 
perience has demonstrated that any course of education intended to appeal to and bene- 
fit those who are not in collegiate residence must be condensed and practical, though 
comprehensive. ‘Ihe aid of college professors of the highest standing in their profession 
has been sought and used in this revision. 

Third—The institute has now reached that point in its development where it is 
necessary that its educational work should at all times receive the most careful con- 
sideration * * The Institute denotes itself educational. When it fails to-use its educa- 
tional accomplishments for the collective benefit of all men its development will shrivel, 
its progresss be retarded. * * 

Realize always that any organization shall prosper only as it contributes in unselfish 
measure to common welfare. Sink the foundations of the Institute deep in the activi- 
ties of our nation and the development of our people. Then it shall endure. Then its 
beneficent functions shall continue to be exerted for good, and you shall through it be- 
queath to those who shall follow after, your contribution to your profession and to your 
country.” 

The second day was chiefly devoted to adiscussion of the ‘‘Federal Reserve System” 
which took the form of a symposium and was generally participated in by the delegates. 
Among those who spoke were O. Howard Wolfe, of New York City, secretary of the 
Clearing House Section of the A. B. A., on ‘“‘Exchanges and Transits” aud John J. 
Arnold, manager of Foreign Exchange Department of the First National Bank, Chi- 
cago, on “Foreign Exchanges and Foreign Banking.” 

The report of the secretary showed a total membeship of 14,163 an increase of 576 
during the past year. ‘The effective work of the Institute is now done by 60 chapters. 
The number of Institute graduates is now 1,136 an increase of 336 during the year. 

A very interesting repcrt was that of the committee under the Barrett resolution 
to investigate the subject of a ‘‘ Health Resort.” That committee, appointed a year 
ago, at the Richmond convention consisted of E. D. Hulbert, F. A. Crandall, George E. 
Allen, Franklin L. Johnson. Frank C. Mortimer, John C. Knox, John H. Puelicher, 
D. C. Wills and Alfred M. Barrett, who waschairman. The resolution instructed the 
committee to consider ‘‘ the advisability of establishing in the mountain regions a re- 
treat for bank men who are temporarily or permanently disabled on account of ill 
health.” 


The much-talked of debate between the Chicago and Philadelphia chapters was 
another very interesting feature. The subject thisyear was: Resolved, ‘‘ That Federa) 
Government Ownership of the Telephone and Telegraph would be for the best interest 
of the country.” The affirmative was taken by Chicago under president Jno. Gorby. 
Foon discussion was a very spirited one, the judges awarding the decision to Philadelphia 

apter. 
he election for new officers resulted as follows: President, William S. Evans, 
Philadelphia ; vice-president, T. N. West, Portland, Oregon. 

Executive Council: R.S. Hecht, New Orleans; J. C. Ball, St. Louis; J. B. Deve- 
reaux, Washington, D. C.; J. W. Rubicamp, Chicago. 

San Francisco was chosen as the convention city for 1915. 
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THE BANKERS’ TRUST COMPANY OF NEW YORK. 


SEWARD PROSSER SUCCEEDS BENJAMIN STRONG, JR., AS PRESIDENT. 

Seward Prosser, who for the past two and-a-half years has been president of the 
Liberty National Bank of New York City, succeeds Benjamin Strong, Jr., as president 
of the Bankers Trust Company, Mr. Strong having been elected governor of the Fed- 
eral Reserve Bank of New York. Mr. Prosser has for many years been prominent in 





SEWARD PROSSER. 


banking and insurance circles in New York. At one time he was head of the well- 
known insurance firm of Prosser & Homans, general agents of the Equitable Life 
Assurance Society. In 1897 Mr. Prosser, with others, organized the Astor Tiust Com- 
pany. He was one of its directors and also vice-president, holding that position until 
he became president of the Liberty National in March, 1912. 

Mr. Prosser from his long connection with the banking fraternity has made hosts 
of friends who wish him well in his new position. 
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THOMAS COCHRAN. 


NEW PRESIDENT LIBERTY NATIONAL BANK, NEW YORK CITY. 

At a recent meeting of the board of directors of the Liberty National Bank of New 
York, Thomas Cochran was elected president to succeed Seward Presser, who has been 
made president of the Bankers.Trust Company. 

Mr. Cochran is a native of St. Paul, Minn., and was born there in 1872. He grad- 
uated at Yale College, Class of 1864; but although calling the northwest his early home, 


THOMAS COCHRAN. 


he eventually came east and located in New York City, engaging at first in the railroad 
business. 

In 1907 he assisted in the organization of the Astor Trust Company, of New York 
City, and was made one of its vice-presidents, holding that position unti] his recent 
promotion. No one has been more active and displayed greater ability in building up 
the business of the Astor Trust than Mr. Cochran. He still remains a director of the 
company. He is especially well qualified for the work in store for him, and his hosts of 
friends wish him success in his new and enlarged sphere of action. 
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GIRARD NATIONAL BANK, PHILADELPHIA. 


JOSEPH WAYNE, JR., PROMOTED TO THE PRESIDENCY. 


Joseph Wayne, Jr., formerly vice-president and cashier of the Girard National 
Bank, has been elected president of the Girard, succeeding Richard L. Austin, who 


resigned on account of. being appointed chairman of the Federa: Reserve Bank in the 
Philadelphia district. 


JOSEPH WAYNE, JR. 


Mr. Wayne, the Girard’s new president, is a Philadelphian by birth, having been 
born in that city 41 years ago. He éntered the Girard Bank as a clerk when only 17 
years of age, after having graduated from the Manual Training School. ‘In 1899 he 
was made an assistant cashier, and two years later became cashier. In 1911 he was 
elected a vice-president, while continuing to serve also as cashier, holding that position 
until his recent promotion. He served as president of the Pennsylvania Bankers’ Asso- 
ciation for one year, and for six years has been a member of the Executive Council of 
the American Bankers’ Association. He is also a member of several clubs. 
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UNION NATIONAL BANK, CLEVELAND. 


E. R. FANCHER ELECTED PRESIDENT. 

At a recent meeting of the directors of the Union National, of Cleveland, Ohio, E. 

R. Fancher was elected president, succeeding George H. Worthington, resigned. Mr. 
Fancher was vice-president of the bank, having been advanced to that position in 1909. 
He began his banking career at a very early age, commencing with the Union National 


E. R. FANCHER 


as bookkeeper in 1885. He was promoted to receiving teller, then to assistant cashier, 
and in 1904 became cashier, holding that position until he was made vice-president in 
January, 1909. 

Mr. Fancher’s success is due to his energy and close application to business, and 
his recent promotion is a deserved tribute to a faithful and worthy official. He is well 
known in banking circles throughout the country. He was a member of the executive 
council of the A. B. A. for three years, and at one time chairman of the executive com- 
mittee of the clearing house section. 
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A WELL-DESERVED PROMOTION. 


WILLIAM A. LAW ELECTED PRESIDENT OF THE AMERICAN BANKERS ASSOCIATION. 


In electing William A. Law—first vice-president of the-First National Bank of 
Philadelphia—president of the American Bankers Association, another name is added 
to the already long list of those who, by energy, perseverance and integrity have reached 
a high round in the financial ladder. 


WILLIAM A. LAW. 


Mr. Law, although a comparatively young man is favorably known not only locally 
but throughout the country as well. He was engaged in banking for many years in the 
Southland, was one of the organizers of the Central National Bank, Spartanburg, S. C., 
of which he is now vice-president, coming from that place to assume a similar position 
in the First National of Philadelphia. He has been president of the South Carolina 
Bankers Association and served one term as president of the Pennsylvania Bankers 
Association. He is fully equipped for the position just bestowed upon him, and the 
JourNAt is glad to join with Mr. Law's many friends in extending congratulations and 
dest wishes for a successful administration. 
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EIGHTH FEDERAL RESERVE DISTRICT. 


WILLIAM MC CHESNEY MARTIN, RESERVE AGENT AND CHAIRMAN OF BOARD. 


William McChesney Martin, former vice-president of Mississippi Valley T: ust Com- 
pany of St. Louis, has been appointed Reserve Agent of the Federal Reserve Bank in 
the eighth district, of which St. Louis is the reserve city. Mr. Martin is well known 
to the JournaL’s readers as the author of ‘‘Modern Banking and Trust Company 
Methods,” which has been appearing monthly for the past three years in the BanKine 





WILLIAM McCHESNEY MARTIN. 


Law JournaL. He is also an acknowledged authority on banking law and practice. 

Mr. Martin was born in Kentucky. He graduated from Washington and Lee Uni- 
versity in 1895. He went to St. Louis in 1896, and in 1900 took his lawyer's degree 
from the university. He has been connected with the Mississippi Valley Trust Com- 
pany for more than fourteen years. He has held the positions of secretary to the 
president, safe deposit officer, assistant bond officer, assistant trust officer, and in 
April last was-elected a vice-president. Probably no one is better equipped for his new 
position than Mr. Martin. 
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CONVENTION OF INDIANA BANKERS ASSOCIATION. 


The eighteenth annual session of the Indiana Bankers Association was held in 
Indianapolis, September 29-30. About 600 bankers were in attendance representing all 
sections of the state. After the convention was duly organized, president M. 8. Sonn- 
tag, of the American Trust & Savings Bank, Evansville, delivered his annual address 
saying in part: ‘‘In the past twelve months events have taken place that have been 
most important to the whole country and of especial interert to bankers. Whatever is 
of importance to our country should be of the greatest interest to every banker, for no 
citizens are more interested in the prosperity and growth of the community or the na- 
tion than the stockholders and officers of our banking institutions. ‘The bankers must 
feel this interest and yet, its outward evidence is lacking at times because our activities 
are often misunderstood: Those actively engaged in the affairs of this association 
should adopt all reasonable methods of stirring general interest in monetary reform and 
in assisting the Federa] Reserve Board and the directors selected in our Federal Re- 
serve Districts to carry out the provisions of the new currency law. 

‘* We have 966 banks in Indiana: 258 National, 365 State, 140 Trust Companies, 
198 private banks, and five Savings banks. Of this number, 873 are members of our 
association, leaving 106 non-members. As usual, an earnest effort has been made dur- 
ing the past year to have these non-members affiliate with the association, but for 
some unaccountable reason we cannot get them to see the matter in the right light. 
They seem to be willing to share the benefits brought about by the Indiana Bankers As- 
sociation, but are not willing to bear their portion of the burden.” 

By far the most interesting part of the first day’s proceedings was that devoted to 
the Trust Company Section. President W. P. Breen, who is also president of the 
People’s Trust & Savings Company of Fort Wayne, in his annual address said : 

‘The number of trust companies in Indianz to day is 139, with an aggregate 
capital of $13,631,900, and with resources of over $120,000,000. This condition is re 
markable in view of the fact that, in 1875 there were but thirty-five trust companies in 
the entire United States, with resources of practically the amount that the trust com- 
panies in Indiana have to-day. In the entire country to-day we have 1,750 trust com- 
panies, with assets of $5,500,000,000.” 

John Skelton Williams, Comptroller of the Currency, also addressed the section. 
His subject was the new Federal Reserve System, but according to the published report 
his speech was largely devoted to glittering generalities; and a good portion of the time 
allotted to him was taken up by his assurance to those present that he hailed from 
‘* Virginny,” and that Indiana is a daughter of ‘‘ Virginny.” He discussed the red- 
emption of bonds, the war, what might happen if the New York stock exchange should 
open and a lot of other things that apparently were important to him, but not entirely 
clear to all of his hearers. 

The principal feature of the convention was the address of ex-vice-president Fair- 
banks, whose subject was ‘‘ Safety First.” Among other things he said : 

‘*Permit me to say in passing that the bankers of Indiana are as a rule the most 
conservative body of men we have. 1 use conservative in its broadest and best sense; 
that is to say, I mean men who believe in making advance but along rational and safe 
lines; men who reason things out to their legitimate, logical conclusion and act in ac- 
cordance with the facts and sound judgment. There is no body of men in our midst 
more interested in the maintenance of good laws, the establishment of social order, and 
in progress and prosperity than the bankers of the country. A stagnant community 
means, of course, a stagnant bank. Revolution, disorder and unrest are a menace to 
the banking fraternity, as well as to all others. 

The new officers of the association for the ensuing year are as follows: President, 
John P. Frenzel, Jr., assistant cashier Merchants National Bank, Indianapolis; vice- 
president, Frank J. Pitner, cashier First National Bank Laporte; secretary, Andrew 
S nith, vice-president Indiana National Bank, Indianapolis; treasurer, Stewart Fisher, 
cashier Peoples National Bank, Princeton. 
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BOOK NOTICES. 
Way Tue Dotiak Is SuriKiye. 

A Srvupy iy tae Hiew Cost or Livine.—Everybody knows that the cost of living 
has greatly increased, but very few can give a satisfactory reason for it. Irving Fisher, 
Professor of Political Economy in Yale University, has just issued a volume bearing 
the title above named, in which he seems to have solved the problem. To state it 
broadly, he claims that the dollar is shrinking—in other words, not worth one hundred 
cents. He says that the money price of any commodity has to do not only with that 
commodity, but also with money, and therefore a monetary element enters into every 
price, and that certain general principles fix the scale of prices. He also says these 
principles are not new; and, if correct, the purchasing power of a dollar depends ex- 
clusively on five definite factors, which are: The volume of money in circalation; its 
velocity of circulation; the volume of bank deposits subject to check; its velocity, and 
the volume of trade. 

Tha author thinks that, in this country, we are about to witness some extremely 
interesting applications of these principles owing, first, to the tariff, and second, to 
the new currency law. The tariff, by inviting imports, will tend to encourage gold 
exports, while the currency act will tend to increase bank deposits and so prolong the 
export of gold, which will restrain the fall of prices. He also thinks, and justly too, that 
if these results ensue there will be much surprise expressed, as well as some criticism. 

In a postscript to the preface it is stated that the book had been printed, but not 
issued, before the European war broke out. What will be the ultimate effect on prices 
cannot be accurately predicted, although in Europe, especially, the cost of living will 
probably rise above anything previously known. 

The book is published by the Macmillan Company, 66 Fifth Avenue, New York. 
Price $1.25, net. 


Protective TARIFF CYCLoPeDIA. . 

This is the title of a 160-page pamphlet, just issued by the American Protective 
Tariff League. Any one who wishes to know anything about the tariff should have a 
copy of this book. The Payne-Aldrich tariff and the Underwood tariff—which is the 
real cause of the present deficiency in revenue—are compared, showing the rate of duty 
in both laws on every article subject to duty. This is the first time that a comparison 
of tariff rates of this character has ever been made. Hence the handy, ready-reference 
value of the book is apparent. The original intention was to divide the work into four 
sections; but unforeseen circumstances have rendered it impossible to carry out that 
plan at present. However, the book is of great value as it is, and should be on every 
business man’s desk. It is completely indexed. Price, postpaid, is $1.00. Ask for 
Document No. 33. Address W. F. Wakeman, 339 Broadway, New York. 








THE MERCANTILE TRUST COMPANY OF ST. LOUIS. 


The Mercantile Trust Company of St. Louis recently sent out a handsome illustrated 
booklet printed in two colors on cameo papey, setting forth a description of the magnifi- 
cent new Davenport Hotel, in Spokane, Washington, which has just been completed and 
opened for business September 1. The photographs on the cover pages of the booklet 
show that the building is the acme of modern hotel construction. It was erected at a 
cost of $1,286,646. and the 31,000 square feet of land it occupies is valued at $650,000, 
making a total valuation of $1.936,646 of the hotel property, upon which the Mercan- 
tile Trust Company of St. Louis made a loan of $750,000, taking for security a first 
deed of trust in the nature of a mortgage upon the ground and the hotel building. 

The Mercantile Trust is now offering the unsold portion of this mortgage in the 
form of First Mortgage $500 Real Estate Serial Notes, bearing 6 4 interest, payable 
semi-annually. The value of the property being two and-one-half times the amount of 
the mortgage, it would be difficult to find a safer investment at 6 4%. 

Spokane is a city of 104,400 population, according to the census of 1910, and grow- 
ing at the rate of 15,000 a year. It is the most important railroad center west of the 
Missouri River {[t has 141 miles of street railways in operation, and is located in one 
of the richest agricultural sections of the United States. 
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RESERVE AGENTS APPROVED IN SEPTEMBER. 


Tue following banks were approved as Reserve Agents in September: 

Mechanics & Metals National Bank, New York, for Scotland County Nat 
Bank, Memphis, Mo., First Nat. Bank, Albany,N. Y., Pheonix Nat. Bank, Provid- 
ence; R. I., Exchange Nat. Bank, Tulsa, Okla., First Nat. Bank, Hammond, Ind., 
American Nat, Bank, Tucumcari, N. M. 

Hanover National Bank, New York, for National State & City Bank, Rich- 
mond, Va., First Nat. Bank, Stewardson, Ill., National Bank of Lumberton, N. C., 
Mount Vernon National Bank, Mount Vernon, Wash., Wayne Nat. Bank, Golds- 
boro, N. C. 

Irving National Bank, New York, for Nanticoke National Bank, Nanticoke, Pa., 
Fletcher American Nat. Bank, Indianapolis, Ind., First Nat. Bank, Linnton, Oreg., 
First Nat. Bunk, East Aurora, N. Y., Great Falls Nat. Bank, Great Falls, Mont., 
Orbisonia Nat. Bank, Orbisonia, Pa. 

* Chase National Bank, New York, for Nat. Bank of Wyalusing, Pa., Commer- 
cial Nat. Bank, Sherman, Tex., McGill Nat. Bank, Mc Gill, Nev., National Bank 
of Lumberton, N. C., Babylon Nat. Bank, Babylon, N. Y. 

Fort Dearborn National Bank,Chicago, for First Nat. Bank, Marine, IIl., First 
Nat. Bank, El Paso, Tex., Austin Nat. Bank, Austin, Ill., First Nat. Bank; Liberty- 
ville, Ill. j 

Continental & Commercial National Bank, Chicago, for First Nat. Bank, 
Fredericsburg, Iowa, First Nat. Bank, Momence, Ill., First Nat. Bank, Lawler, 
Iowa, Wavoe Nat. Bink, Cambridge City, Ind., Citizens Nat. Bank, Crosby, 
N. D., Farmers Nat. Bank, Abilene,Kans., First Nat. Bank, Hudson, 8.D. 

National Bank of the Republic, Chicago, for Citizens Nat. Bank, Evans- 
ville, Ind. 

Corn Exchange National Bank, Chicago, for Commercial Nat. Bank, Sherman, 
Tex., Merchants Nat. Bank, Detroit, Mich., First Nat. Bank, Elkliart, Ind. 

National City Bank, Chicago, for Merchants Nat. Bank, Mandan, N. D. 

Corn Exchange National Bank, Philadelphia, for Citizens Nat. Bank, Evans- 
ville, Ind. 

Girard National Bank, Philadelphia, for Nat. Bank, of Lumberton, Lumber- 
tun N. C., Planters Nat. Bank, Rocky Mount, N. C. 

Franklin National Bink, Philadelphia, for Citizens Nat. Bank, Evansville, Ind., 
National Bank of Johnstown, Pa., Covington National Bank, Covington, Va. 

Philadelphia National Bank, Philadelphia, for Nat. Bank of Johnstown, Pa., 
First Nat. Bank, Dickson, Tenn. 

Fourth Street National Bank Philadelphia, for National Bank of Johnstown, 
Johnstown, Pa. 

Third National Bank, St. Louis, for Aberdeen Nat. Bank, Aberdeen, Miss., 
First Nat. Bank, Hydr>, Okla., First Nat. Bank, Fairland, Okla., Galena Nat. 
Bank, Galena, Kans., Commercial Nat. Bank, Sherman. Tex. 

Mellon National Bank, Pittsburgh, for Nstional Bank of Johnstown, Pa. 

National State & City Bank, Richmond, for First Nat. Bauk, Wytheville, Va., 
National Loan & Exchange Bank, Greenwood, 8. C., First Nat. Bank, Lenoir, N.C. 

First National Bank, Richmond, for Peoples Nat. Bank, Charleston, 8. C., 
First Nat. Bank, Batesburg, 8. C., Planters, Nat. Bank, Rocky Mount, N. C. 

American National Bank, Richmond, for Plarters Nat. Bank, Rocky Mount, 
N. C., First Nat. Bink, Mullins, 8. C., Wayne Nat. Bank, Goldsboro, N. C. 

M:rchants National Bank, Richmond, for Planters Nat. Bank, Rocky Mount, 
N. C. 
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The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending August 2, 1913, and August 1, 1914, respectively, 
together with a computation of the proportionate increase or decrease of deposiis for the year : 


BANK. 


Bank of N. Y. N. B.A... 


Bank of the Manhattan Co. 
Merchants’ National... .. 
Mechanics & Metals Nat.. 
Bank of America......... 


National City ... ....... 
Chemical National....... 
Merchants’ Exch. National 
Nat.Butchers & Drovers. . 
Greenwich........ ..... 


American Exchange Nat. 
Nat. Bank of Commerce... 
NS Sis oe aie oe oe 
Chatham & Phenix Nat... 
BARES Sar E RE 


Hanover National........ 
Citizen’s Central National 
Market & Fulton Nat. ... 
Metropolitan Bank....... 
Corn Exchange ......... 


Importers & Traders Nat. 
National Park........... 
East River National... ... 
Second National......... 
First National... ....... 


Fifth Avenue............ 


German Exchange ....... 
OS ES ee 
Lincoln National ........ 
Garfield National ..... .. 


Fifth National .......... 
Bank of the Metropolis. . . 
West Side Bank ......... 
Seaboard National ...... 
Liberty National ........ 


N. Y. Produce Exchange. 
MT TIO oo 5c than seven 
Security Bank ........... 


Coal & Iron Nat’! Bank .. 
Union Exchange Nat.. .. 
Nassau Nat. Bank, Bklyn. 


The returns of the Trust Companies for August 1, 1914, will be found on page xviii. 
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* Owing to the fact that the weekly issue of the Clearing House-Statement has been tem- 
porarily suspended, we are unable to make the usual corrections until the issuing of such 


statement is resumed.—[EpIToR JOURNAL]. 











